THE  NEGOTIATED  RATES  ISSUE  AND  PROPOSED 
LEGISUTIVE  SOLUTIONS  THERETO 

(103-18) 

Y  4.  P  96/11:103-18 

The  Nefotiated  Rites  Issue  and  Prop... 

nuii^xilNG 

BEFORE  THE 

SUBCOMMITTEE  ON 
SURFACE  TRANSPORTATION 

OF  THE 

COMMITTEE  ON 

PUBLIC  WORKS  AND  TRANSPORTATION 

HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 


JUNE  15,  1993 


Printed  for  the  use  of  the 
Committee  on  Public  Works  and  Transportation 


NOV  ; 


2  W93 


THE  NEGOTIATED  RATES  ISSUE  AND  PROPOSED 
LEGISLATIVE  SOLUTIONS  THERETO 

(103-18) 

HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON 
SURFACE  TRANSPORTATION 

OF  THE 

COMMITTEE  ON 

PUBLIC  WORKS  AND  TRANSPORTATION 

HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 


JUNE  15,  1993 


Printed  for  the  use  of  the 
Committee  on  Public  Works  and  Transportation 


U.S.   GOVERNMENT  PRINTING  OFFICE 
71-134  WASHINGTON  :  1993 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN   0-16-0A1435-0 


CONTENTS 


Page 

Summary  of  Subject  Matter Vll 

Text  of  Bills: 

H.R.  1710 XIII 

H.R.  2021 xxill 

H.R.  2121 XLIII 

TESTIMO>fY 

Corrigan,  Susan,  president  and  CEO,  Gifts  in  Kind  America  90 

Cutler,  Dr.  Herschel,  executive  director.  Institute  of  Scrap  Recycling  Indus- 
tries, Inc  174 

Donohue,  Thomas  J.,  president,  and  chief  executive  officer,  American  Truck- 
ing Associations  164 

Downey,  Mortimer  L.,  Deputy  Secretary,  U.S.  Department  of  Transportation, 
accompanied  by  Joseph  F.  Canny,  Deputy  Assistant  Secretary  for  Policy 
and  Regulatory  Affairs 10 

Foley,  Martin  E.,  executive  director.  National  Motor  Freight  Traffic  Associa- 
tion, Inc  , 181 

Fox,  James  E.,  former  vice  president  and  treasxirer,  Transcon  lines,  on  behalf 
of  the  Creditors'  Alliance  to  Preserve  Freight  Undercharge  Assets,  accom- 
panied by  Joseph  L.  Steinfeld,  Jr.,  counsel 169 

Hall,  Ken,  international  representative/president.  Teamsters  Local  175,  Inter- 
national Brotherhood  of  Teamsters  148 

Kerth,  Richard  E.,  chairman.  National  Industrial  Transportation  League  Leg- 
islative Council,  accompanied  by  Nicholas  DiMichael,  counsel 90 

McDonald,  Gail,  Chair,  Interstate  Commerce  Commission,  accompanied  by 
Richard  Felder,  Deputy  Director  of  Proceedings,  and  Henry  Rush,  general 
counsel,  and  Gregory  S.  Walden,  commissioner  24 

Miller,  Dale  L.,  president,  Playworld  Systems,  Inc  90 

Nyhan,  Thomas  C,  general  counsel.  Central  States  southeast  and  southwest 
areas,  health  and  welfare  and  pension  funds  148 

Sender,  Stanton  P.,  legislative  director.  Coalition  for  Undercharge  Relief  Bill 
[CURB]  90 

Sooy,  Donald  J.,  chairman,  legislative  committee.  Transportation  Brokers 
Conference  of  America  174 

PREPARED  STATEMENTS  SUBMITTED  BY  MEMBERS  OF  CONGRESS 

Dunn,  Hon.  Jennifer,  of  Washington  22 

Lipinski,  Hon.  WiUiam  O.,  of  Illinois  4 

Petri,  Hon.  Thomas  E.,  of  Wisconsin  3 

Poshard,  Hon.  Glenn,  of  Illinois  6 

Shuster,  Hon.  Bud,  of  Pennsylvania  2 

PREPARED  STATEMENTS  SUBMITTED  BY  WITNESSES 

Corrigan,  Susan  385 

Cutler,  Dr.  Herschel  193 

Donohue,  Thomas  J  198 

Downey,  Mortimer  L 211 

Foley,  Martin  E  216 

Fox,  James  E 237 

Hall,  Ken  275 

Kerth,  Richard  E 323 

(V) 


VI 

Page 

McDonald,  GaU  C  332 

MiUer,  Dale  L 383 

Nyhan,  Thomas  C  366 

Sender,  Stanton  P 377 

Sooy,  Donald  J  391 

SUBMISSIONS  FOR  THE  RECORD 

Americans  for  Safe  Competitive  Trucking,  statement 189 

Augello,  William  J.,  statement  on  behalf  of  the  Transportation  Claims  and 

Prevention  Council,  Inc  108 

Fink,  Marc  J.,  Esq.,  Sher  &  Blackwell,  counsel  for  the  International  Brother- 
hood of  Teamsters,  letter  supplement  testimony  162 

Foley,  Martin  E.,  director.  National  Motor  Freight  Traffic  Association,  Inc., 

letter  supplementing  testimony  186 

Gates,  Bruce  A.,  statement  on  behalf  of  the  National- American  Wholesale 

Grocers'  Association  and  International  Foodservice  Distributors  126 

McGlotten,  Robert  M.,  director,  department  of  legislation,  AFL-CIO,  letter 146 

Hutchinson,  Hon,  Tim,  a  Representative  in  Congress  from  Arkansas,  letters 

from  collection  agencies  7 

McDonald,  Gail,  Chair,  Interstate  Commerce  Commission: 

Responses  to  posthearing  questions  submitted  by  Representative  Thomas 

E.  Petri ••.••••        33 

Responses  to  posthearing  questions  submitted  by  Representative  Nick 

J.  Rahall  II  •• •• 30 

Response  to  James  E.  Fox's  remarks  concerning  the  amount  of  under- 
charge   claims    collected    by    trustees    of   former    carriers,    such    as 

TRANSCON,  that  go  to  pay  employee  wage  and  pension  claims  61 

National  Small  Shipments  Traffic  Conference,  Inc.  [NASSTRAC]  and  Health 
Care  Distribution  Conference,  Inc.,  statement  97 

ADDITIONS  TO  THE  RECORD 

Harrison,  Joseph  M.,  president,  American  Movers  Conference — Household 
Goods  Carriers'  Bureau,  statement  402 

National  Association  of  Manufactiu-ers,  statement  418 

National  Private  Truck  Council,  Earl  B.  Eisenhart,  vice  president  for  govern- 
111611^  £ifTd.ii*s  letter  

P*I*E  Nationwide,  Lloyd  T.  Whitaker,  trustee,  Olympia  Holding  Corp. 
mJaJ  P*I*E  Nationwide,  Inc.,  letter  430 


[Memorandum] 

To:  Members,  Subcommittee  on  Surface  Trginsportation. 
From:  Majority  staff,  Surface  Transportation  Subcommittee. 
Date:  June  15,  1993. 

Subject:  Summary  of  subject  matter  for  Subcommittee  on  Surface 
Transportation  hearing  on  the  negotiated  rates  issue  and  pro- 
posed legislative  solutions  thereto. 

The  Subcommittee  will  hear  testimony  on  the  bills  which  have 
been  introduced  in  the  House  to  provide  a  legislative  remedy  to  the 
"Negotiated  Rate"  or  "Undercharge"  problem  in  the  motor  carrier 
industry.  At  least  three  bills  are  pending  in  this  Congress;  namely, 
H.R.  2121  (Mineta-Shuster),  H.R.  2021  (Lipinski),  and  H.R.  1710 
(Shuster).  The  problem  has  persisted  for  several  years.  The  Sub- 
committee held  hearings  on  the  issue  in  July  of  1990  and  again  in 
March  and  April  of  1992. 

Previous  consideration  was  given  to  the  issue  in  the  101st  Con- 
gress by  introduction  of  H.R.  3243,  legislation  which  would  have 
conferred  specific  authority  upon  the  Interstate  Commerce  Com- 
mission (ICC)  to  find  it  an  "unreasonable  practice"  for  motor  car- 
riers to  assess  charges  against  shippers,  in  addition  to  those  origi- 
nally billed  and  collected,  as  a  result  of  the  carrier's  failure  to  file 
the  agreed  upon  rate  with  the  ICC.  No  further  action  was  taken 
on  H.R.  3243. 

Very  late  in  the  last  Congress,  the  Senate  passed  S.  1675  which 
provided  settlement  procedures  for  undercharge  claims.  No  action 
was  taken  by  the  House. 

BACKGROUND 

Motor  common  carriers  are  required  to  file  tariffs  with  the  ICC 
setting  forth  charges  for  all  transportation  services  and  to  collect 
only  the  published  tariff  rates.  The  law  also  contains  a  requirement 
that  carriers'  practices  be  reasonable. 

In  a  series  of  cases  decided  in  the  early  part  of  this  century,  the 
Supreme  Court  developed  principles  that  later  became  known  as 
the  "filed  rate  doctrine".  That  doctrine  dictates  that  when  a  carrier 
files  an  action  in  a  court  seeking  to  recover  unpaid  tariff  charges, 
the  court  may  not  consider  any  defense  based  on  the  carrier's 
misquotation  of  the  tariff  rate  or  the  shipper's  ignorance  of  that 
rate. 

The  Motor  Carrier  Act  of  1980  revised  national  transportation 
policy  by  encouraging  an  extremely  competitive  environment  in  the 
motor  carrier  industry.  In  light  of  this  new  policy,  the  ICC  changed 
tariff  filing  regulations  to  permit  tariff  rate  reductions  on  one  day's 
notice  and  to  allow  carriers  to  establish  rates  for  named  shippers. 

Today,  it  is  common  practice  for  carriers  and  shippers  to  nego- 
tiate individual  rates  for  particular  transportation  services.  Dif- 
ficulties arise,  however,  when  motor  carriers  fail  to  property  file 
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the  negotiated  rate  with  the  ICC  or  when  certain  conditions  trigger 
tariff  provisions  canceling  tariff  discounts.  If  a  motor  carrier  files 
for  bankruptcy,  the  receiver  or  trustee  frequently  retains  an  audi- 
tor to  search  the  records  of  the  carrier  for  instances  in  which  the 
rates  billed  and  collected  were  lower  than  the  applicable  rates  on 
file  at  the  ICC.  When  these  discrepancies  are  discovered,  the  re- 
ceiver or  trustee  then  files  a  collection  action  to  recover  the  dif- 
ference from  the  shipper.  The  shipper  most  ofl;en  refuses  to  pay  the 
claim,  on  the  grounds  that  the  shipper  and  the  carrier  had  a  valid 
agreement  by  which  they  both  agreed  to  the  lower  rate,  any  obliga- 
tion to  file  the  tariff  was  the  carrier's  and  it  is  not  right  for  the 
shipper  to  now  be  penalized  for  the  carrier's  failure  to  file.  Pro- 
tracted litigation  has  ofl:en  resulted.  Rising  numbers  of  motor  car- 
rier bankruptcies  in  recent  years  led  to  a  large  number  of  nego- 
tiated rates  collection  actions. 

The  ICC  in  early  policy  statements  found  that  such  collection 
practices  were  unreasonable  and  that  only  the  negotiated  rate 
should  be  allowed  to  be  collected.  This  position  was  upheld  by 
seven  circuit  courts  that  reviewed  it.  However,  in  a  1990  decision, 
Maislin  Industries,  U.S.  v.  Primary  Steel,  Inc.,  the  Supreme  Court 
concluded  that  the  Interstate  Commerce  Commission  had  no  au- 
thority to  find  undercharge  suits  as  an  "unreasonable  practice"  and 
that  departures  from  the  filed  tariff  schedule  are  contrary  to  the 
language  and  structure  of  the  Motor  Carrier  Act.  The  court 
stressed  that  the  practice  of  applying  rates,  different  from  those 
contained  in  tariffs,  permitted  discrimination  in  pricing. 

The  Maislin  decision  did  not  rule  out  the  defense  that  a  shipper 
could  argue  that  the  filed  rates  themselves  were  unreasonable. 

Subsequently,  any  number  of  claims  have  been  made  against 
filed  rates  on  other  grounds.  Some  of  those  claims  being  asserted 
are  that  certain  filed  rates  are  illegal  and  another  higher  rate 
should  be  collected.  One  example  of  this  is  coded  rates,  where  a 
tariff  contains  a  code  rather  than  a  shipper's  name.  The  ICC  had 
specifically  advised  carriers  that  coded  rate  filing  were  valid,  and 
many  carriers  filed  accordingly.  Now  the  shippers  of  such  carriers 
are  being  subjected  to  collection  actions  because  of  the  coded  rates. 
At  this  point  no  court  has  found  in  favor  of  these  coded  rate  claims. 
Another  example  is  that  some  trustees  allege  that  rates  collected 
under  an  agreement  for  contract  carriage  are  not  valid  for  some 
reason;  thus,  another  rate  and  not  the  contract  rate  applies  and  an 
undercharge  claim  lies.  Various  aspects  of  these  claims  are  at  issue 
in  pending  court  cases. 

In  March  of  this  year,  in  its  decision  in  the  case  of  Reiter  v.  Coo- 
per, the  Supreme  Court  addressed  the  question  of  whether  a  ship- 
per may  use  reasonableness  of  a  filed  rate  as  a  defense  to  an  un- 
dercharge claim.  The  Court  found  that  rate-reasonableness  may  in 
fact  be  used  as  a  defense.  The  effect  of  this  will  typically  be  that 
shippers  need  not  pay  any  claim  until  the  claim  and  the 
unreasonableness  issue  are  decided.  The  Court  further  stated  that 
in  some  instances  such  challenges  may,  under  the  Rules  of  Federal 
Procedure,  have  to  be  brought  as  a  "counterclaim"  rather  than  a 
defense. 


IX 

JURISDICTION 

The  ICC  has  jurisdiction  over  all  aspects  of  trucking  rates.  The 
Committee  has  jurisdiction  over  the  economic  regulation  of  the 
trucking  industry.  Two  of  the  bills,  H.R.  1710  and  H.R.  2121  were 
referred  only  to  this  Committee,  while  H.R.  2021  was  also  referred 
to  the  Judiciary  Committee  and  the  Committee  on  Education  and 
Labor,  apparently  because  sections  10  and  11  of  H.R.  2021  amend 
the  Bankruptcy  Act  and  the  Employee  Retirement  Income  Security 
Act  (ERISA),  respectively. 

PENDING  LEGISLATION 

As  previously  indicated,  three  bills  are  the  subject  of  the  hearing 
along  with  any  other  matters  relevant  to  the  issue.  This  memo  will 
only  highlight  the  differences  between  H.R.  2121  and  H.R.  2021, 
because  the  provisions  of  H.R.  1710  are  included  in  H.R.  2121  with 
one  notable  change.  That  change  is  the  inclusion  of  a  time  limit  on 
using  unreasonable  practice  as  a  defense.  In  H.R.  2121,  the  defense 
is  only  available  on  claims  arising  from  transportation  occurring 
prior  to  September  30,  1990.  This  contrasts  with  H.R.  1710  which 
makes  the  defense  available  regardless  of  when  the  transportation 
occurs. 

The  major  differences  in  the  three  bills  are  set  forth  in  a  side- 
by-side  attachment.  Here,  only  the  major  differences  between  H.R. 
2121  and  H.R.  2021  will  be  discussed. 

(a)  Bankruptcy  Act 

H.R.  2021  is  the  only  bill  that  amends  the  Bankruptcy  Act.  It 
amends  the  language  pertaining  to  certain  priorities  for  distribu- 
tion of  funds  to  unsecured  creditors.  Currently,  the  third  priority 
is  for  wages,  salaries,  or  commissions  earned  by  individuals  within 
90  days  of  filing  under  the  Code  or  the  date  of  the  businesses  clos- 
ing down.  Claims  are  limited  to  $2,000  per  individual. 

The  fourth  priority  is  payments  to  employee  benefit  plans  arising 
from  services  rendered  within  180  days  before  the  filing  or  the  ces- 
sation of  the  debtors  business  minus  amounts  paid  under  priority 
three  and  payments  to  other  benefit  programs. 

The  amendment  would  eliminate  the  limitations  in  priority  items 
3  and  4  when  a  motor  carrier  is  a  debtor  that  asserts  a  right  to 
undercharge  claims. 

(h)  Employee  Retirement  Income  Security  Act 

This  provision  is  unique  to  H.R.  2021.  It  basically  provides  for  a 
lien  on  all  undercharge  recoveries  in  the  amounts  of  any  money 
owed  a  multi-employer  plan.  It  applies  to  all  past  and  future  un- 
dercharge claims.  The  provision  applies  to  motor  carriers  regulated 
by  the  Interstate  Commerce  Commission.  The  lien  is  statutory  and 
it  may  be  released  or  subordinated  if  certain  conditions  are  met. 

(c)  Unreasonable  practice  defense 

H.R.  2121  provides  this  defense  against  undercharge  claims  aris- 
ing before  September  30,  1990,  which  is  shortly  after  the  Maislin 
decision.  There  must  be  some  written  evidence  of  the  negotiated 
rate  that  is  the  subject  of  the  undercharge  claim.  This  provides  a 


narrow  exception  to  the  filed  rate  doctrine  for  a  limited  period  of 
time.  H.R.  2021  contains  no  such  provision. 

(d)  Settlement  procedures 

Both  bills  provide  new  settlement  procedures  for  pending  under- 
charge claims.  Settlement  under  H.R.  2021  can  be  achieved  by  pay- 
ment of  35  percent  of  the  claim,  unless  it  involves  a  small  business, 
a  charitable  organization,  or  a  recycler,  in  which  cases,  the  claims 
are  provided  a  complete  defense.  The  defense,  if  asserted,  would  re- 
sult in  such  shippers  not  having  to  pay  any  of  the  claim.  Small 
shippers,  charities,  and  recyclers  must  assert  this  defense  within 
90  days  of  receiving  notice  from  the  carrier  of  the  availability  of 
this  defense  or  it  is  waived. 

H.R.  2121,  provides  graduated  settlement  amounts  pegged  to 
shipment  size  or  shipper  identification.  The  former  is  15  percent  for 
shipments  of  less  than  10,000  pounds  and  10  percent  for  shipments 
of  more  than  10,000  pounds;  the  latter  provides  a  5  percent  settle- 
ment figure  for  claims  involving  charitable  organizations  and  small 
business. 

Each  bill  defines  small  business  differently.  Please  refer  to  pages 
7  and  8  of  H.R.  2021  and  page  5  of  H.R.  2121. 

(e)  Application 

H.R.  2021  applies  to  all  pending  undercharge  claims  and  to  those 
arising  from  shipments  tendered  on  or  before  the  end  of  the  year 
beginning  on  date  of  enactment.  H.R.  2121  extends  the  one  year 
period  of  H.R.  2021  to  two  years. 

(f)  Payment  of  claims  pending  certain  actions 

Both  bills  allow  the  shippers  to  challenge  the  reasonableness  of 
the  rate  sought  to  be  collected.  Only  H.R.  2121  precludes  payment 
of  the  claim  pending  that  determination.  H.R.  2121  also  precludes 
payment  of  claims  pending  a  determination  as  to  whether  or  not 
charging  or  collecting  the  undercharge  claims  is  an  unreasonable 
practice,  a  situation  which  would  not  arise  under  H.R.  2021,  be- 
cause it  does  not  provide  for  the  defense  of  unreasonable  practice. 

(g)  Coded  rates 

H.R.  2121  sanctions  coded  rates  but  only  until  90  days  after  date 
of  enactment  which  essentially  wipes  out  any  existing  claims  based 
upon  the  theory  such  rate  is  unlawful,  and,  therefore,  a  claim 
should  not  be  allowed.  H.R.  2021  preserves  all  such  claims  except 
those  applicable  to  motor  carriers  operating  after  July  1,  1992. 

(h)  Dual  applications 

Some  motor  carriers  conduct  dual  operations  as  a  common  car- 
rier and  a  contract  carrier.  Only  H.R.  2121  establishes  the  Com- 
mission's authority  to  determine  the  operational  status  of  the 
motor  carrier  when  a  question  arises  as  to  whether  the  service  at 
issue  is  common  or  contract.  However,  both  bills  provide  for  clearer 
regulations  for  contracts,  which  should  help  stem  future  problems 
in  this  area. 


XI 

(i)  Other  matters 

The  bills  sharply  diverge  on  payment  of  attorneys  fees  and  litiga- 
tion costs.  Only  H.R.  2021  makes  provision  for  payment  of  these 
fees  and  costs.  The  matter  is  set  forth  at  page  7  of  H.R.  2021.  The 
bills  are  substantially  similar  on  voluntary  tariff  reconciliation,  the 
length  of  the  statute  of  limitations  for  filing  claims,  terms  for  con- 
tracts between  motor  carriers  and  shippers,  billing  and  collection 
practices  for  undercharge  claims,  and  the  preservation  of  rate  fil- 
ing. 


103d  congress 
1st  Session 


H.R.1710 


To  amend  title  49,  United  States  Code,  relating  to  procedures  for  resolving 
claims  involving  unfiled,  negotiated  motor  carrier  transportation  rates, 
and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  7,  1993 

Mr.  Shuster  introduced  the  following  bill;  which  was  referred  to  the 

Committee  on  I*ublic  Works  and  Transportation 


A  BILL 

To  amend  title  49,  United  States  Code,  relating  to  proce- 
dures for  resolving  claims  involving  unfiled,  negotiated 
motor  carrier  transportation  rates,  and  for  other  pur- 
poses. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be   cited   as  the   "Negotiated   Rate 

5  Amendments  of  1993". 

6  SEC.  2.  PROCEDURE  FOR  RESOLVING  DISPUTES. 

7  (a)  General  Rule. — For  purposes  (>f  S'-etioF  10701 

8  of  title  49,  United  States  Code,  it  shall  be  an  unreasonable 

(XIII) 
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2 

1  practice    for    a    nonhousehold    goods    motor    carrier,    a 

2  nonhousehold  goods  freight  forwarder,  or  a  person  rep- 

3  resenting  such  a  carrier  or  freight  forwarder  (hereinafter 

4  in  this  section  referred  to  as  a  "representative")  to  at- 

5  tempt  to  charge  or  to  charge  for  a  transportation  service 

6  the  difference  between — 

7  (1)  the  rate  that  is  lawfully  in  effect  pursuant 

8  to  a  tariff  that  is  filed  in  accordance  with  chapter 

9  107  of  such  title  by  the  carrier  or  freight  forwarder 

10  and  that  is  applicable  to  such  transportation  service, 

11  and 

12  (2)  the  negotiated  rate  for  such  transportation 

13  service, 

14  if  the  carrier  or  freight  forwarder  is  no  longer  transporting 

15  property  between  places  describe  in  section  10521(a)(1) 

16  of  such  title  or  is  transporting  property  between  places 

17  described  in  such  section  for  the  purpose  of  avoiding  the 

1 8  application  of  this  subsection. 

19  (b)  Jurisdiction  op  the  Commission. — The  Com- 

20  mission  shall  have  exclusive  jurisdiction  to  make  a  deter- 

21  mination  of  whether  or  not  the  attempting  to  charge  or 

22  the  charging  of  a  person  for  a  transportation  service  a 

23  rate  by  a  carrier,  freight  forwarder,  or  a  representative 

24  is  an  unreasonable  practice  under  subsection  (a).  In  mak- 

25  ing  such  a  determination,  the  Commission  shall  consider — 
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1  (1)  whether  such  person  was  offered  a  transpor- 

2  tation  rate  by  the  carrier  or  freight  forwarder  other 

3  than  that  legally  on  file  with  the  Commission  for 

4  such  transportation  service, 

5  (2)  whether  such  person  tendered  freight  to  the 

6  carrier  or  freight  forwarder  in  reasonable  reliance 

7  upon  the  offered  transportation  rate, 

8  (3)  whether  the  carrier  or  freight  forwarder  did 

9  not  properly  or  timely  file  with  the  Commission  a 

10  tariff  pro\iding  for  such  transportation  rate  or  failed 

11  to  execute  a  vahd  contract  for  such  transportation 

12  service, 

13  (4)  whether  the  transportation  rate  was  billed 

14  and  collected  by  the  carrier  or  freight  forwarder,  and 

15  (5)  whether  the  carrier,  freight  forwarder,  or 

16  representative    demands    additional    payment    of   a 

17  higher  rate  filed  in  a  tariff. 

18  (c)  Stay  of  Additional  Compensation. — ^When  a 

19  person  proceeds  under  this  section  to  challenge  the  reason- 

20  ableness  of  the  practice  of,  or  the  legally  applicable  freight 

21  rate  or  charges  being  claimed  by,  a  carrier,  freight  for- 

22  warder,  or  representative  described  in  subsection  (a)  in  ad- 

23  dition  to  those  already  billed  and  collected,  such  person 

24  shall  not  have  to  pay  any  additional  compensation  to  such 

25  carrier,  freight  forwarder,  or  representative  until  the  Com- 
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1  mission  has  made  a  determination  as  to  the  reasonable- 

2  ness  of  the  challenged  rate  as  applied  to  the  freight  of 

3  the  person  against  whom  the  claim  is  made. 

4  (d)  Treatment  of  Subsection  (a). — Subsection 

5  (a)  is  enacted  as  an  exception,  and  shall  be  treated  as  an 

6  exception,  to  the  requirement  of  sections  10761(a)  and 

7  10762  of  title  49,  United  States  Code,  relating  to  a  filed 

8  tariff  rate  for  a  transportation  or  service  subject  to  the 

9  jurisdiction  of  the  Commission  and  other  general  tariff  re- 

10  quirements. 

1 1  (e)  Definitions. — For  purposes  of  this  section: 

12  (1)    Commission,    household    goods,    and 

13  household   goods   freight   forwarder. — the 

14  terms     "Commission",     "household     goods",     and 

15  "household  goods  freight  forwarder"  have  the  mean- 

16  ing  such  terms  have  under  section  10102  of  title  49, 

17  United  States  Code. 

18  (2)     NONHOUSEHOLD     GOODS     FREIGHT     FOR- 

19  WARDER. — The   term   "nonhousehold   goods   freight 

20  forwarder"  means  a  freight  forwarder  as  defined  in 

21  section  10102  of  title  49,  United  States  Code,  except 

22  that  such  term  does  not  include  a  household  goods 

23  freight  forwarder. 

24  (3)  NONHOUSEHOLD  GOODS  MOTOR  CARRIER. — 

25  The    term    "nonhousehold    goods    motor    carrier" 
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1  means   a   motor   carrier   as   defined   under   section 

2  10102  of  title  49,  United  States  Code  of  property 

3  (other  than  household  goods). 

4  (4)  Negotiated  rate. — The  term  "negotiated 

5  rate"  means  a  rate,  charge,  classification,  or  rule 

6  agreed  upon  by  a  nonhousehold  goods  motor  carrier 

7  or  nonhousehold  goods  fi*eight  forwarder  and  a  ship- 

8  per  through  negotiations  pursuant  to  which  no  tariff 

9  was  lawfully  and  timely  filed  with  the  Commission 

10  and   for  which   there   is  written   evidence   of  such 

1 1  agreement. 

12  SEC.  3.  STATUTE  OF  LIMITATIONS. 

13  (a)  Motor  Carrier  Charges. — Section  11706(a) 

14  of  title  49,  United  States  Code,  is  amended  by  striking 

15  the  period  at  the  end  and  inserting  the  following:  ";  except 

16  that  a  common  carrier  providing  transportation  or  service 

17  subject  to  the  jurisdiction  of  the  Commission  under  chap- 

18  ter  105  of  this  title— 

19  "(1)   must  begin,  within  24  months  after  the 

20  claim  accrues,  a  civil  action  to  recover  charges  for 

21  such  transportation  or  sendee  if  such  transportation 

22  or  service  is  provided  by  the  carrier  on  or  after  the 

23  date  of  the  enactment  of  this  exception  and  before 

24  the  date  that  is  one  year  after  such  date  of  enact- 

25  ment;  and 
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1  "(2)  must  begin,  within  18  months  after  the 

2  claim  accrues,  such  a  civil  action  if  such  transpor- 

3  tation  or  service  is  provided  by  the  carrier  on  or 

4  after  the  date  that  is  one  year  after  such  date  of  en- 

5  actment.". 

6  (b)     Motor     Carrier     Overcharges. — Section 

7  11706(b)  of  title  49,  United  States  Code,  is  amended  by 

8  striking  the  period  at  the  end  of  the  first  sentence  and 

9  inserting  the  following:  "except  that  a  person  must  begin, 

10  within  24  months  after  the  claim  accrues,  a  civil  action 

11  to  recover  overcharges  from  a  carrier  subject  to  the  juris- 

12  diction  of  the  Commission  under  subchapter  II  of  chapter 

13  105  of  this  title  for  transportation  or  service  if  such  trans- 

14  portation  or  service  takes  place  on  or  after  the  date  of 

15  the  enactment  of  this  exception  and  before  the  date  that 

16  is  one  year  after  such  date  of  enactment,  and  a  person 

17  must  begin,  within  18  months  after  the  claim  accrues, 

18  such  a  civil  action  for  transportation  or  service  taking 

19  place  on  or  after  the  date  that  is  one  year  following  such 

20  date  of  enactment.". 

21  (c)  Conforming  Amendment. — Section  11706(d) 

22  of  title  49,  United  States  Code,  is  amended  by  striking 

23  "3-year  period"  each  place  it  appears  and  inserting  "limi- 

24  tations  period". 
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1  SEC.  4.  TARIFF  RECONCILIATION  RULES  FOR  MOTOR  CAR- 

2  RIERS  OF  PROPERTY. 

3  (a)  In  General. — Chapter  117  of  title  49,  United 

4  States  Code,  is  amended  by  adding  at  the  end  the  foUow- 

5  ing  new  section: 

6  ''§11712.  Tariff  reconciliation  rules  for  motor  com- 

7  mon  carriers  of  propciiy 

8  "(a)  Mutual  Consent. — Subject  to  Commission  re- 

9  view  and  approval,  motor  carriers  subject  to  the  jurisdic- 

10  tion  of  the  Commission  under  subchapter  11  of  chapter 

11  105  of  this  title  and  shippers  may  resolve,  by  mutual  con- 

12  sent,  overcharge  and  undercharge  claims  resulting  from 

13  incorrect  tariff  provisions  or  billing  errors  arising  from  the 

14  inadvertent  failure  to  properly  and  timely  file  and  main- 

15  tain  agreed  upon  rates,  rules,  or  classifications  in  compli- 

16  ance  with  sections  10761  and  10762  of  this  title.  Resolu- 

17  tion  of  such  claims  among  the  parties  shall  not  subject 

18  any  party  to  the  penalties  of  chapter  1 19  of  this  title. 

19  "(b)  Limitation  on  Statutory  Construction. — 

20  Nothing  in  this  section  shall  relieve  the  motor  carrier  of 

21  the  duty  to  file  and  adhere  to  its  rates,  rules,  and  classi- 

22  fications  as  required  in  sections  10761  and  10762,  except 

23  as  provided  in  subsection  (a)  of  this  section. 

24  "(c)  Rulemaking  Proceeding.— Not  later  than  90 

25  days  after  the  date  of  the  enactment  of  this  section,  the 

26  Commission  shall  institute  a  proceeding  to  establish  rules 
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1  pursuant  to  which  the   tariff  requirements   of  sections 

2  10761  and  10762  of  this  title  shall  not  apply  under  cir- 

3  cumstances  described  in  subsection  (a)  of  this  section.". 

4  (b)  Conforming  Amendment. — The  analysis  for 

5  chapter  117  of  title  49,  United  States  Code,  is  amended 

6  by  adding  at  the  end  the  following: 

"11712.  Tariff  reconciliation  rules  for  motor  common  carriers  of  property.". 

7  SEC.  5.  CUSTOMER  ACCOUNT  CODES. 

8  Section  10762  of  title  49,  United  States  Code,  is 

9  amended  by  adding  at  the  end  the  following  new  sub- 

10  section: 

11  "(e)  Customer  Account  Codes. — No  tariff  filed 

12  with  the  Commission  before,  on,  or  after  the  date  of  the 

1 3  fur. unieni  of  this  subsection  may  be  held  invalid  solely  on 

14  the  basis  that  a  numerical  or  alpha  account  code  is  used 

15  in  such  tariff  to  designate  customers  or  to  describe  the 

16  applicability  of  rates.  For  transportation  performed  on 

17  and  after  the  90th  day  following  such  date  of  enactment, 

18  the  name  of  the  customer  for  each  account  code  must  be 

19  set  forth  in  the  tariff.". 

20  SEC.  6.  EFFECTIVE  DATE. 

21  (a)  General  Rule. — Except  as  provided  in  sub- 

22  section  (b),  this  Act  (including  the  amendments  made  by 

23  this  Act)  shall  take  effect  on  the  date  of  the  enactment 

24  of  this  Act. 

25  (b)  Exception. — Section  2  shall  apply  to — 
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1  (1)  any  proceeding  before  the  Interstate  Com- 

2  merce  Commission,  and 

3  (2)  any  court  action, 

4  which  is  pending  or  commenced  on  or  after  the  date  of 

5  the  enactment  of  this  Act. 


103d  congress 
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To  establish  procedures  to  resolve  undercharge  claims  by  motor  carriers 
based  on  negotiated  but  unfiled  or  illegal  tariff  rates,  to  ensure  the 
proper,  timely,  and  accurate  filing  and  enforcement  of  motor  carrier 
rates  in  tari^,  to  reaffirm  the  requirement  for  written  transportation 
contracts,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  6,  1993 
Mr.  LiPINSKI  introduced  the  following  bill;  which  was  referred  jointly  to  the 
Committees  on  Public  Works  and  Transportation,  the  Judiciary,  and 
Education  and  Labor 


A  BILL 

To  establish  procedures  to  resolve  undercharge  claims  by 
motor  carriers  based  on  negotiated  but  unfiled  or  illegal 
tariff  rates,  to  ensure  the  proper,  timely,  and  accurate 
filing  and  enforcement  of  motor  carrier  rates  in  tariffs, 
to  reaffirm  the  requirement  for  written  transportation 
contracts,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Undercharge  Settle- 

5  ment  and  Amnesty  Act  of  1993". 

(xxiii) 
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1  SEC.  2.  FESroiNGS. 

2  Congress  finds  that — 

3  (1)  over  the  past  decade  there  have  been  ongo- 

4  ing  disputes  between  shippers  of  freight,  on  the  one 

5  hand,  and  motor  carriers  or  their  representatives  in 

6  bankruptcy  and  creditors,  on  the  other  hand,  regard- 

7  ing  the  proper  resolution  of  claims  for  collection  of 

8  freight  charges  for  transportation  services  that  rep- 

9  resent  the  difference  between  filed  tariff  rates  and 

10  rates  that  were  negotiated  with  shippers  for  which 

11  tariffs  were  not  filed,  not  timely  filed,  or  not  legally 

12  filed  with  the  Interstate  Commerce  Commission  as 

13  required  by  law  or  for  which  lawful  contract  carriage 

14  did  not  result; 

15  (2)  such  disputes  continue  to  remain  unresolved 

16  and    have    burdened    the    dockets    of   the    Federal 

17  courts,    consumed   the   time    and   resources   of  the 

18  Interstate  Commerce  Commission,  caused  shippers 

19  and  the  motor  carrier  industry  to  engage  in  seem- 

20  ingly  endless  debate  and  litigation,  and  prevented  or 

21  delayed  the  collection  and  distribution  of  the  assets 

22  of  motor  carrier  bankruptcy  estates  to  creditors,  in- 

23  eluding  pension  funds  and  former  employees  of  the 

24  bankrupt  motor  carriers; 

25  (3)  in  order  to  resolve  these  disputes  and  allow 

26  the  proper  administration   of  motor  carrier  bank- 
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1  ruptcy  estates  through  the  prompt  collection  of  as- 

2  sets  and  distribution  of  funds  to  creditors,  it  is  in 

3  the  public  interest  to  establish  a  procedure  authoriz- 

4  ing  persons  to  resolve  these  claims  without  fear  of 

5  violating  the  Interstate  Commerce  Act  and  without 

6  the  allocation  of  fault; 

7  (4)   the  interests  of  motor  carriers,   shippers, 

8  and  the  pubhc  are  best  served  by  the  requirement 

9  that  the  rates,  charges,  rules,  and  classifications  of 

10  motor  common  carriers  continue  to  be  filed  with  the 

11  Interstate  Commerce  Commission  and  made  avail- 

12  able  to  the  public  in  tariffs;  and 

13  (5)  the  filed  rate  doctrine  continues  to  be  a 

14  valid  principle  governing  all  interstate  common  car- 

15  riage  conducted  in  the  United  States. 

16  SEC.  3.  PROCEDURE  FOR  RESOLVING  CLAIMS  INVOLVING 

17  UNDERCHARGE  CLAIMS. 

18  Section  10701  of  title  49,  United  States  Code,  is 

19  amended  by  adding  at  the  end  the  following: 

20  "(f)  Procedure  for  Resolving  Claims  Involv- 

21  ING  Undercharge  Claims. — 

22  "(1)  In  general. — 

23  "(A)    Election   authority. — ^When    an 

24  undercharge  claim  is  made  by  a  motor  carrier 

25  of  property  (other  than  a  household  goods  car- 
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1  rier),    by   a    nonhousehold    goods    freight    for- 

2  warder,  or  by  a  party  representing  or  succeed- 

3  ing  to  the  rights  of  such  a  carrier  or  forwarder 

4  (hereinafter  in  this  subsection  such  a  carrier, 

5  freight  forwarder,  or  party  is  referred  to  as  a 

6  'carrier  claimant'),  the  person  against  whom  the 

7  claim  is  made  may  elect  to  satisfy  such  claim 

8  in  accordance  with  the  procedures  set  forth  in 

9  paragraph  (2). 

10  "(B)   Undercharge  claim  defined. — 

11  For  the  purposes  of  this  subsection,  the  term 

12  'undercharge  claim'  means  a  claim  for  any  un- 

13  dercharges  made  by  a  carrier  claimant  arising 

14  out   of  a   rate,    charge,    classification   or   rule 

15  agreed     upon     by     the     motor     carrier     or 

16  nonhousehold   goods   freight   forwarder   and   a 

17  shipper  that  either  allegedly  was  not  legally  or 

18  timely  filed  in  a  tariff  with  the  Commission  or, 

19  in  the  case  of  a  claim  of  contract  carriage, 

20  where  the  contract  or  services  performed  there- 

21  under  did  not  constitute  valid  contract  carriage, 

22  and  where  a  shipper  tendered  freight  and  made 

23  payment  to  the  motor  carrier  in  reasonable  reli- 

24  ance  upon  the  agreed  upon  rate,  charge,  classi- 

25  fication,  or  rule. 
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1  "(C)  Jurisdiction  of  courts. — The  dis- 

2  trict  courts  of  the  United  States  shall  have  ex- 

3  elusive  jurisdiction  over  an  undercharge  claim. 

4  "(D)    Limitation   on   applicability. — 

5  This  subsection  does  not  apply  to  a  claim  based 

6  upon  the  failure  of  a  shipper  to  pay  a  tariff  rate 

7  where  no  undercharge  claim  is  involved. 

8  "(E)  Undercharge  defined. — For  the 

9  purposes  of  this  subsection,  the  term  "under- 
10  charge"  means  the  difference  between  the  al- 
ii leged  legally  appUcable  tariff  rate  and  the  rate 

12  paid  by  the  shipper  when  the  rate  paid  is  less 

13  than  the  tariff  rate. 

14  "(2)  Procedure. — 

15  "(A)  35  percent  payment. — Subject  to 

16  subparagraph  (B)  and  paragraphs  (3)  and  (4), 

17  the  person  against  whom  an  undercharge  claim 

18  has  been  made  may  elect  to  satisfy  such  claim 

19  by  payment  of  35  percent  of  the  undercharge. 

20  "(B)    Deadline    for    election. — The 

21  election  must  be  made  no  later  than  the  90th 

22  day  after  the  carrier  claimant  has  notified  the 

23  person  from  whom  additional  fi'eight  charges 

24  are  sought  of  the  provisions  of  this  subsection 

25  and  the  person's  right  of  election  thereunder. 
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1  "(C)  Effective  period. — The  election  to 

2  satisfy  undercharge  claims  provided  for  in  this 

3  paragraph  shall  apply  to  all  undercharge  claims 

4  pending  as  of  the  date  of  the  enactment  of  this 

5  subsection  and  to  all  undercharge  claims  arising 

6  from  transportation  shipments  tendered  on  or 

7  before  the  last  day  of  the  12-month  period  be- 

8  ginning  on  such  date  of  enactment. 

9  "(D)  Effect  of  claim  satisfaction. — 

10  Satisfaction  of  a  claim  under  this  paragraph 

11  shall  be  binding  on  the  parties,  and  the  parties 

12  with  respect  to  the  claim  shall  not  be  subject  to 

13  chapter  119  of  this  title,  relating  to  civil  and 

14  criminal  penalties. 

15  "(3)  Effect  of  nonelection. — 

16  "(A)  Preservation  of  existing  rights 

17  AND  REMEDIES. — In  the  event  a  shipper  or  per- 

18  son  against  whom  an  undercharge  claim  has 

19  been  made  does  not  elect  to  use  the  procedure 

20  established  under  paragraph  (2),  the  shipper  or 

21  person  may  pursue  all  existing  rights  and  rem- 

22  edies  under  this  title. 

23  "(B)  Determination  of  rate  reason- 

24  ABLENESS. — In    the    case    of   an    undercharge 

25  claim  referred  to  in  subparagraph  (A),  if  the 
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1  shipper    or    person     asserts     a    counterclaim 

2  against  a  carrier  claimant  arising  out  of  the  un- 

3  derchai^  claim  on  the  ground  of  rate  reason- 

4  ableness,  a  coiirt  may  stay  proceedings  so  as  to 

5  permit  the  shipper  or  such  other  person  to  file 

6  a  complaint  with  the  Commission  challenging 

7  the  reasonableness  of  the  rate  being  sought.  In 

8  the  event  the  court  permits  the  filing  of  such  a 

9  complaint,  the  Commission  shall  issue  a  ruling 

10  thereon  and  report  it  to  the  court  within  6 

11  months  of  the  date  the  complaint  is  filed  unless 

12  the  court  further  extends  its  stay  for  an  addi- 

13  tional  specified  period.  If  the  rate  sought  to  be 

14  collected  is  found  unreasonable,  the  Commission 

15  shall  determine  a  maximum  reasonable  rate. 

16  "(C)    Attorneys'    fees. — If   a    carrier 

17  claimant  ultimately  prevails  in  recovering  any 

18  part  of  an  undercharge  claim  referred  to  in  sub- 

19  paragraph  (A)  following  litigation  of  a  rate  rea- 

20  sonableness  complaint,  the  court  shall  award 

21  such  carrier  claimant  reasonable  attorneys*  fees 

22  and  costs  of  litigation. 

23  "(4)  Defense  to  undercharge  claim. — 

24  "(A)       In      general. — Notwithstanding 

25  paragraphs  (1),  (2),  and  (3),  a  person  shall  not 
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1  be  liable  for  an  undercharge  claim  made  by  a 

2  carrier  claimant  if  such  person  is  a  small-busi- 

3  ness  concern,  a  charitable  organization,  or  the 

4  cargo  involved  in  the  claim  is  recyclable  mate- 

5  rials,  as  defined  in  section  10733. 

6  "(B)   Waiver.— The   defense   to   liability 

7  granted    under    subparagraph    (A)    shall    be 

8  waived  unless  asserted  within  90  days  of  receipt 

9  fi'om  the  carrier  claimant  of  notice  of  the  provi- 

10  sions  of  this  subsection. 

11  "(C)  Definitions. — For  purposes  of  this 

12  paragraph — 

13  "(i)  the  term  'small-business'  concern 

14  means  a  business  whose  average  gross  an- 

15  nual  revenues  as  evidenced  by  its  Federal 

16  income  tax  returns  for  its  last  3  years  of 

17  operation  were  less  than  $5,000,000;  and 

18  "(ii)  the  term  'charitable  organization' 

19  means  any  organization  which  is  described 

20  in  section  501(c)(3)  of  the  Internal  Reve- 

21  nue  Code  of  1986  and  exempt  from  tax 

22  under  section  501(a)  of  such  Code. 

23  "(5)  Burden  of  proof. — In  the  case  of  any 

24  claim  to  which  the  reasonableness  of  the  rate  filed 

25  before,  on,  or  after  the  date  of  the  enactment  of  this 
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1  subsection  with  the  Commission  is  in  question,  the 

2  Commission  shall  determine  the  reasonableness  of 

3  such  rate  for  shipments  of  property  made  before,  on, 

4  or  after  such  date  of  enactment  in  accordance  with 

5  the  criteria  set  forth  in  subsection  (e).  The  com- 

6  plainant  shall  have  the  burden  of  proof  in  any  action 

7  challenging  the  reasonableness  of  such  a  rate.  For 

8  undercharge   claims   based   upon   shipments   trans- 

9  ported  prior  to  January  1,  1992,  the  carrier  claim- 

10  ant  shall  have  the  burden  of  presenting  evidence 

11  supporting  the  reasonableness  of  its  filed  rate  or  a 

12  maximum  reasonable  rate. 

13  "(6)     Preservation    of    duty    to    file 

14  RATES. — Except  as   authorized   in   paragraphs   (2) 

15  and  (8)  of  this  subsection,  nothing  in  this  subsection 

16  shall  relieve  a  motor  carrier  or  nonhousehold  goods 

17  freight  forwarder  of  the  duty  to  file  and  adhere  to 

18  its  rates,   rules,  and  classifications  as  required  by 

19  sections  10761  and  10762. 

20  "(7)  Customer  account  code. — 

21  "(A)  Limitation  on  assertion  of  un- 

22  DERCHARGE      CLAIM. — Notwithstanding      any 

23  other  provision  in  this  subsection,  motor  car- 

24  riers  or  nonhousehold  goods  freight  forwarders 

25  that  transported  property  in  interstate  or  for- 
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1  eign  commerce  on  or  after  July  1,  1992,  pursu- 

2  ant  to   a  certificate  or  license  issued  by  the 

3  Commission  shall  not  be  permitted  to  assert 

4  any    undercharge    claim    against    any    person 

5  based  upon  the  illegality  of  a  tariff  filed  with 

6  the  Commission  containing  a  customer  account 

7  code. 

8  "(B)  Deletion. — ^Any  tariff  which  does 

9  not  identify  the  recipient  of  the  coded  customer 

10  account  code  rate  shall  be  deleted  by  the  motor 

11  carrier  from  its  tariff  within  90  days  of  the 

12  date  of  the  enactment  of  this  subsection. 

13  "(C)    Customer    account    code    de- 

14  FINED. — For  purposes  of  this  subsection,  the 

15  term  'customer  account  code'  means  a  rate  filed 

16  with  the  Commission  in  a  tariff  of  a  motor  car- 

17  rier  or  nonhousehold  goods  freight  forwarder  in 

18  code  form  for  the  benefit  of  an  unnamed  ship- 

19  per  or  other  person. 

20  "(8)  Enforceability  of  claims. — 

21  "(A)     Pre-effective     date. — Notwith- 

22  standing  any  provision  of  this  title,  any  settle- 

23  ment  or  payment  of  an  undercharge  claim  en- 

24  tered  into  prior  to  the  effective  date  of  this  sub- 
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1  section   shall  be  deemed  binding,   enforceable, 

2  and  not  contrary  to  law. 

3  "(B)  Post-effective  date. — ^Any  settle- 

4  ment  of  an  undercharge  claim  on  or  after  the 

5  effective  date  of  this  subsection  shall  be  bind- 

6  ing,  enforceable,  and  not  contrary  to  law  only  if 

7  such  settlement  is  accomplished  in  conformity 

8  with  this  subsection  or  is  approved  by  a  court 

9  of  competent  jurisdiction. 

10  "(9)    Counterclaims    and    setoffs. — Not- 

1 1  withstanding  any  other  provision  of  this  title  or  any 

12  defense  provided  for  in  this  subsection,  motor  car- 

13  riers  or  nonhousehold  goods  freight  forwarders  may 

14  assert    undercharge    claims    as    counterclaims    or 

15  setoffs  to  any  action  commenced  or  claim  made  by 

16  a  shipper  unless  the  shipper  has  complied  with  the 

17  provisions  of  paragraphs  (2) (A)  and  (2)(B).". 

18  SEC.  4.  STATUTE  OF  LIMITATIONS. 

19  (a)    Motor    Carrier    Undercharges. — Section 

20  11706(a)  of  title  49,  United  States  Code,  is  amended  by 

21  striking  the  period  at  the  end  and  inserting  the  following: 

22  ";  except  that  a  common  carrier  providing  transportation 

23  or  service  subject  to  the  jurisdiction  of  the  Commission 

24  under  subchapter  II  of  chapter  105  of  this  title — 
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1  "(1)  must  begin,  within  24  months  after  the 

2  claim  accrues,  a  civil  action  to  recover  charges  for 

3  such  transportation  or  service  if  such  transportation 

4  or  service  is  provided  by  the  carrier  on  or  after  the 

5  date  of  the  enactment  of  the  Undercharge  Settle- 

6  ment  and  Amnesty  Act  of  1993  and  before  the  date 

7  that  is  1  year  after  such  date  of  enactment;  and 

8  "(2)  must  begin  such  a  civil  action  within  18 

9  months  after  the  claim  accrues  if  such  transpor- 

10  tation  or  service  is  provided  by  the  carrier  on  or 

11  after  the  date  that  is  1  year  after  such  date  of  en- 

12  actment.". 

13  (b)     Motor     Carrier     Overcharges. — Section 

14  11706(b)  is  amended  by  striking  the  period  at  the  end 

15  of  the  first  sentence  and  inserting  the  following:  ";  except 

16  that  a  person  must  begin  within  24  months  after  the  claim 

17  accrues  a  civil  action  to  recover  overcharges  from  a  carrier 

18  subject  to  the  jurisdiction  of  the  Commission  under  sub- 

19  chapter  U  of  chapter  105  of  this  title  for  transportation 

20  or  service  taking  place  on  or  after  the  date  of  the  enact- 

21  ment  of  the  Undercharge  Settlement  and  Amnesty  Act  of 

22  1993  and  before  the  date  that  is  1  year  after  such  date 

23  of  enactment  and,  for  the  transportation  or  service  taking 

24  place  on  or  after  the  date  that  is  1  year  following  such 
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1  date  of  enactment,  a  person  must  begin  such  a  civil  action 

2  within  18  months  after  the  claim  accrues.". 

3  (c)  Conforming  Amendment. — Section  11706(d)  is 

4  amended — 

5  (1)  by  striking  "The  three-year  period"  each 

6  place  it  appears  and  inserting  "A  limitation  period"; 

7  and 

8  (2)    by   striking   "that   3-year"    and   inserting 

9  "that  limitation". 

10  SEC.  5.  TARIFF  RECONCILIATION  RULES  FOR  MOTOR  COM- 

1 1  MON  CARRIERS  OF  PROPERTY. 

12  (a)  In  General. — Chapter  117  of  title  49,  United 

13  States  Code,  is  amended  by  adding  at  the  end  the  foUow- 

14  ing  new  section: 

15  **§  11712.  Tariff  reconciliation  rules  for  motor  com* 

16  mon  carriers  of  property 

17  "(a)  In  General. — Subject  to  Commission  review 

18  and  approval,  motor  carriers  subject  to  the  jurisdiction  of 

19  the  Commission  under  subchapter  II  of  chapter  105  of 

20  this  title  and  shippers  may,  within  6  months  after  the  date 

21  of  the  shipment,  resolve,  by  mutual  consent  in  a  writing 

22  signed  by  both  parties  and  retained  by  a  motor  carrier 

23  for  3  years,  overcharge  and  undercharge  claims  resulting 

24  from  billing  errors  or  incorrect  tariff  provisions  arising 

25  from  the  inadvertent  failure  to  properly  and  timely  file  and 
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1  maintain  agreed  upon  rates,  rules,  or  classifications  in 

2  compliance  with  sections  10761  and  10762  of  this  title. 

3  Resolution  of  such  claims  among  the  parties  shall  not  sub- 

4  ject  any  party  to  the  penalties  of  chapter  119  of  this  title. 

5  "(b)  Limitation  on  Statutory  Construction. — 

6  Nothing  in  this  section  shall  be  construed  to  relieve  a 

7  motor  carrier  of  the  duty  to  file  and  adhere  to  its  rates, 

8  rules,  and  classifications  as  required  in  sections  10761  and 

9  10762,  except  as  provided  in  subsection  (a)  of  this  section. 

10  "(c)  Institution  op  Rulemaking  Proceeding. — 

11  Within  90  days  after  the  date  of  the  enactment  of  this 

12  section,  the  Commission  shall  institute  a  proceeding  to  es- 

13  tabUsh  rules  pursuant  to  which  the  tariff  requirements  of 

14  sections  10761  and  10762  of  this  title  shall  not  apply 

15  under  circumstances  described  in  subsection  (a)  of  this 

16  section.". 

17  (b)  Conforming  Amendment. — This  analysis  for 

18  chapter  117  of  such  title  is  amended  by  adding  at  the  end 

19  the  following: 

"11712.  Tariff  reconciliation  rules  for  common  carrier  of  property.". 

20  SEC.  6.  RATES  AND  CONTRACTS  OF  MOTOR  CONTRACT 

21  CARRIERS. 

22  Section  10702  of  title  49,  United  States  Code,  is 

23  amended  by  adding  at  the  end  the  following: 

24  "(c)  Contracts  of  Motor  Contract  Carreers. — 
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1  "(1)  General  rule. — ^A  motor  contract  car- 

2  rier  shall  enter  into  a  written  agreement,  separate 

3  from  the  bill  of  lading,  for  each  contract  of  carriage. 

4  "(2)  Contents  of  agreement. — The  written 

5  agreement  shall,  at  a  minimum — 

6  "(A)  identify  the  parties  thereto; 

7  "(B)  commit  the  shipper  to  tender  and  the 

8  carrier  to  transport  a  series  of  shipments; 

9  "(C)  contain  the  contract  rate  or  rates  for 

10  the  transportation  service  to  be  or  being  pro- 

11  vided;  and 

12  "(D)(i)    provide    for    the    assignment    of 

13  motor  vehicles  for  a  continuing  period  of  time 

14  for  the  exclusive  use  of  the  shipper;  or 

15  "(ii)  provide  that  the  service  is  designed  to 

16  meet  the  distinct  operational  needs  of  the  ship- 

17  per. 

18  "(3)  Period  of  contract  retention. — ^All 

19  written  agreements  entered  into  by  a  motor  contract 

20  carrier  shall  be  retained  by  the  carrier  while  in  effect 

21  and  for  a  minimum  period  of  3  years  thereafter  and 

22  made   available   to   the   Commission   upon   request. 

23  Failure  by  a  motor  carrier  to  so  retain  its  vmtten 

24  agreement  with  a  shipper  shall  not,  however,  subject 

25  such  shipper  to  any  undercharge  or  other  liability. 
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1  "(4)  Random  audits. — The  Commission  shall 

2  conduct  periodic  random  audits  to  ensure  that  motor 

3  carriers  are  complying  with  this  subsection  and  are 

4  adhering  to  the  rates  set  forth  in  their  agreements.". 

5  SEC.  7.  TARIFF  FILING  ENFORCEMENT. 

6  Subchapter  IV  of  chapter  107  of  title  49,  United 

7  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

8  mg: 

9  ""i  10767.  Tariff  filing  enforcement 

10  "Not  later  than  90  days  after  the  date  of  the  enact- 

1 1  ment  of  this  section,  the  Commission  shall  issue  final  reg- 

12  ulations  prohibiting  the  filing  of  tariffs  under  this  chapter 

13  by  motor  carriers  that  fail  to  state  clearly  and  concisely 

14  the  actual  rates  or  charges  for  a  transportation  service  or 

15  a  methodology  for  determining  the  rates  or  charges  (such 

16  as  range  and  tri^er  tariffs)  or  that  misapply  freight  clas- 

17  sifications.". 

1 8  SEC.  8.  BILXING  AND  COLLECTION  PRACTICES. 

19  (a)  In  General. — Subchapter  IV  of  chapter  107  of 

20  title  49,  United  States  Code,  is  further  amended  by  adding 

21  at  the  end  the  following: 

22  ^§  10768.  Billing  and  collection  practices 

23  "Not  later  than  90  days  after  the  enactment  of  this 

24  section,  the  Commission  shall  issue  final  regulations  pro- 

25  hibiting  a  motor  carrier  subject  to  the  jurisdiction  of  the 
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1  Commission  under  subchapter  11  of  chapter  105  of  this 

2  title— 

3  "(1)  from  giving  a  reduction  in  a  rate  set  forth 

4  in  its  tariff  or  contract  to  any  person  other  than  the 

5  person  who  is  paying  for  the  transportation  service 

6  and  is  indicated  on  the  original  bill  of  lading  as  the 

7  person  paying  for  such  service;  and 

8  "(2)  from  failing  to  insert  that  reduction  in  the 

9  rate  on  the  freight  bill  or  other  document  presented 

10  for  payment. 

11  It  shall  be  a  violation  of  chapter  119  for  any  carrier  or 

12  person  knowingly  to  pay,  accept,  or  solicit  a  reduced  rate 

13  in  violation  of  this  section.  It  shall  also  be  a  violation  of 

14  chapter  119  for  any  carrier  or  person  knowingly  to  provide 

15  false  or  misleading  information  about  the  actual  rates  or 

16  charges  for  the  transportation  service  in  a  freight  bill  or 

17  document  presented  for  payment.". 

18  (b)    Chapter    Analysis    Conforming    Amend- 

19  MENT. — The  analysis  for  such  subchapter  is  amended  by 

20  adding  at  the  end  the  following: 

"10767.  Tariff  filing  enforcement. 
"10768.  Billing  and  collection  practices.". 

21  SEC.  9.  REPORT  ON  ELECTRONIC  TARIFF  FILING. 

22  Within  1  year  after  the  date  of  the  enactment  of  this 

23  Act,  the  Interstate  Commerce  Commission  shall  submit  a 

24  report  to  Congress  on  the  feasibility,  costs,  and  benefits 
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1  of  implementation  of  a  system  for  electronic  tariff  filing 

2  of  motor  common  carrier  rates  and  charges  and  a  program 

3  for  implementation  thereof. 

4  SEC.  10.  PRIORITT  PAYMENTS  IN  CASES  INVOLVING  THE 

5  DEBTOR'S  RECOVERY  OF  UNDERCHARGES. 

6  Paragraphs  (3)  and  (4)  of  section  507(a)  of  title  11, 

7  United  States  Code,  are  each  amended  by  adding  at  the 

8  end  the  following: 

9  "The  limitations  specified  in  subparagraphs  (A)  and 

10  (B)  shall  not  apply  in  a  case  in  which  the  debtor  is 

11  a  motor  carrier  (as  defined  in  section  10102  of  title 

12  49)  that  asserts  a  right  against  any  person  or  gov- 

13  emmental  unit  to  a  recovery  of  an  undercharge  (as 

14  defined  m  section  10701(f)  of  title  49).". 

15  SEC.  11.  PROTECTION  FOR  PENSION  FUND  OBLIGATIONS 

1 6  OF  MOTOR  CARRIERS. 

17  Part  1  of  subtitle  D  of  title  IV  of  the  Employee  Re- 

18  tirement  Income  Security  Act  of  1974  is  amended  by  add- 

19  ing  at  the  end  the  following: 

20  "SEC.  4226.  LIEN  FOR  LIABILITY  IN  FAVOR  OF  MOTOR  CAR- 

21  RIER  PLANS. 

22  "(a)  In  General. — If  any  motor  carrier  that  is  sub- 

23  ject  to  the  jurisdiction  of  the  Interstate  Commerce  Com- 

24  mission  under  subtitle  IV  of  title  49,  United  States  Code, 

25  is  a  debtor  in  a  case  under  title  11,  United  States  Code, 
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1  and  is  liable  to  a  multiemployer  plan  under  section  4219 

2  neglects  or  refuses  to  pay,  after  demand  has  been  made 

3  by  the  plan  in  accordance  with  section  4219(b)(1)  or  after 

4  a  default  described  in  section  4219(c)(5),  any  installment 

5  payment  or  any  amount  of  accelerated  withdrawal  liability, 

6  there  shall  be  a  lien  in  favor  of  the  plan  in  the  amount 

7  of  such  payment  or  amount  on  all  undercharges,  as  de- 

8  fined  in  section  10701(f)  of  title  49,  United  States  Code, 

9  which  such  motor  carrier  then  has  or  may  have  in  the  fu- 

10  ture. 

11  "(b)  Timing  of  Lien. — The  Hen  imposed  by  sub- 

12  section  (a)  arises  on  the  date  that  any  installment  pay- 

13  ment  under  section  4219(c)(1)(A)  was  due  but  not  paid 

14  or    on    the    date    that    default    occurs    under    section 

15  4219(c)(5). 

16  "(c)    Administration    and    Enforcement    of 

17  Lien. — For  all  purposes  related  to  the  administration  and 

18  enforcement  of  the  lien  established  by  subsection  (a),  the 

19  provisions  applicable  to  liens  in  favor  of  the  corporation 

20  under  sections  4068(c)  and  4068(d)  shall  apply  to  such 

21  lien  in  connection  with  the  multiemployer  plan  in  the  same 

22  manner  and  to  the  same  extent  as  such  provisions  apply 

23  to  liens  in  connection  with  the  corporation. 

24  "(d)  Release  of  Subordination. — The  lien  estab- 

25  lished  under  subsection  (a)  may  be  released  or  subordi- 
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1  nated,  in  whole  or  in  part,  if  and  only  if  the  plan,  in  its 

2  judgment,  issues  a  certification  that  such  release  or  such 

3  subordination  wiU  ultimately  increase  the  likelihood  of  the 

4  plan's  collection  of  the  withdrawal  UabiUty  obligations 

5  which  are  the  subject  of  the  hen.". 

6  (b)  Clerical  Amendment. — The  table  of  contents 

7  in  section  1  of  such  Act  is  amended  by  inserting  after  the 

8  item  relating  to  section  4225  the  following  new  item: 

"Sec.  4226.  Lien  for  liability  in  &vor  of  motor  carrier  plans.". 
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To  amond  title  49,  United  States  Code,  relating  to  p;-oeedin(s  for  re; (•!>!. .^ 
claims  involving  unfiled,  negotiated  transportaiioii  rates,  and  ^or  ,kWi 
purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

IVlAY  13,  1993 
Mr.  MrxETA  (for  himself  and  Mr.  Shuster)  introduced  the  foili.wiiig  iiill; 
which  was  referred  to  the  Committee  on  Public  Works  and  Transpo.-tiifioi) 


A  BILL 

To  amend  title  49,  United  States  Code,  relating-  to  proce- 
dures for  resolving  claims  invohing-  unfiled,  negotiated 
transportation  rates,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bcprcsada 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Negotiated  Ratts  A;:t 

5  of  1993". 
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1  SEC.  2.  PROCEDURES  FOR  RESOLVING  CLAIMS  INVOLVING 

2  UNFILED,     NEGOTIATED     TRANSPORTATION 

3  RATES. 

4  (a)  In  General. — Section  10701  of  title  49,  United 

5  States  Code,  is  amended  by  adding  at  the  end  the  foUow- 

6  ing  new  subsection: 

7  "(f)  Procedures  for  Resolving  Claims  Involv- 

8  iNG  Unfiled,  Negotiated  Transportation  Rates. — 

9  "(1)  In  general. — ^When  a  claim  is  made  by 

10  a  motor  carrier  of  property  (other  than  a  household 

11  goods   carrier)   providing  transportation   subject  to 

12  the  jurisdiction  of  the  Commission  under  subchapter 

13  II  of  chapter  105  of  this  title,  by  a  freight  forwarder 

14  (other  than  a  household  goods  freight  forwarder),  or 

15  by  a  party  representing  such  a  carrier  or  freight  for- 

16  warder  regarding  the  collection  of  rates  or  charges 

17  for  such  transportation  in  addition  to  those  origi- 

18  nally  billed  and  collected  by  the  carrier  or  freight 

19  forwarder    for    such    transportation,     the    person 

20  against  whom  the  claim  is  made  may  elect  to  satisfy 

21  the  claim  under  the  provisions  of  paragraph  (2),  (3), 

22  or  (4)  of  this  subsection,  upon  showing  that — 

23  "(A)  the  carrier  or  freight  forwarder  is  no 

24  longer  transporting  property  or  is  transporting 

25  property  for  the  purpose  of  avoiding  the  appli- 

26  cation  of  this  subsection;  and 
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1  "(B)  with  respect  to  the  claim — 

2  "(i)  the  person  was  offered  a  trans- 

3  portation  rate  by  the  carrier  or  freight  for- 

4  warder  other  than  that  legally  on  file  ^vith 

5  the    Commission    for    the    transportation 

6  service; 

7  "(ii)   the   person   tendered   freight   to 

8  the  carrier  or  freight  forwarder  in  reason- 

9  able   reliance   upon   the   offered   transpor- 

10  tation  rate; 

11  "(iii)  the  carrier  or  freight  forwarder 

12  did  not  properly  or  timely  file  with   the 

13  Commission    a    tariff   providing    for    such 

14  transportation  rate  or  failed  to  enter  into 

15  an  agreement  for  contract  carriage; 

16  "(iv)    such    transportation    rate    was 

17  billed    and    collected    by    the    carrier    or 

18  fi-eight  forwarder;  and 

19  "(v)  the  carrier  or  freight  fonvarder 

20  demands  additional  payment  of  a  higher 

21  rate  filed  in  a  tariff. 

22  If  there  is  a  dispute  as  to  the  showing  under  sub- 

23  paragraph  (A),  such  dispute  shall  be  resolved  by  the 

24  court  in  which  the  claim  is  brought.  If  there  is  a  dis- 

25  pute  as  to  the  showing  under  subparagraph   (B), 
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1  such  dispute  shall  be  resolved  by  the  Commission. 

2  Pending  the  resolution  of  any  such  dispute,  the  per- 

3  son  shall  not  have  to  pay  any  additional  compensa- 

4  tion  to  the  carrier  or  freight  forwarder.  Satisfaction 

5  of  the  claim  under  paragraph  (2),  (3),  or  (4)  of  this 

6  subsection  shall  be  binding  on  the  parties,  and  the 

7  parties  shall  not  be  subject  to  chapter  119  of  this 

8  title. 

9  "(2)  Shipments  aveighing  io,ooo  pounds  or 

10  LESS. — A  person  from  whom  the  additional  legally 

11  applicable  and  effective  tariff  rate  or  charges  are 

12  sought  may  elect  to  satisfy  the  claim  if  the  ship- 

13  ments  each  weighed  10,000  pounds  or  less,  by  pay- 

14  ment  of  15  percent  of  the  difference  between  the 

15  carrier's  applicable  and  effective  tariff  rate  and  the 

16  rate  originally  billed  and  paid.  In  the  event  that  a 

17  dispute  arises  as  to  the  rate  that  was  legally  appUca- 
i8  ble  to  the  shipment,  such  dispute  shall  be  resolved 

19  l)y  the  Commission. 

20  "(3)  Shipments  ^VEIGHING  more  than  io,ooo 

21  pounds. — ^A  person  from  whom  the  additional  le- 

22  gaily  applicable  and  effective  tariff  rate  or  charges 

23  are  sought  may  elect  to  satisfy  the  claim  if  the  ship- 

24  ments  each  weighed  more  than  10,000  pounds,  by 

25  pajmient  of  10  percent  of  the  difference  between  the 
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1  carrier's  applicable  and  effective  tariff  rate  and  the 

2  rate  originally  billed  and  paid.  In  the  event  that  a 

3  dispute  arises  as  to  the  rate  that  was  legally  applica- 

4  ble  to  the  shipment,  such  dispute  shall  be  resolved 

5  by  the  Commission. 

6  "(4)  Special  rule  for  salu.l-business  con- 

7  CERNS. — Notwithstanding  paragi-aphs  (2)  and  (3),  a 

8  person  from  whom  the  additional  legally  applicable 

9  and  effective  tariff  rate  or  charges  ai-e  sought  may 

10  elect  to  satisfy  the  claim  by  pa\nnent  of  5  percent  of 

11  the  difference  between  the  carrier's  applicable  and 

12  effective  tariff  rate  and  the  rate  originally  billed  and 

13  paid  if  such  person  (A)  qualifies  as  a  small-business 

14  concern  under  the  Small  Business  Act  (15  U.S.C. 

15  631   et  seq.),   (B)  is  an  organization  which  is  de- 

16  scribed  in  section  501(c)(3)  of  the  Internal  Revenue 

17  Code  of  1986  and  exempt  from  tax  under  section 

18  501(a)  of  such  Code,  or  (C)  is  a  public  warehouse- 

19  man.  In  the  event  that  a  dispute  arises  as  to  the 

20  rate   that  was   legally  applical)le   to   tlie   shipment, 

21  such  dispute  shall  be  resolved  by  the  Coinniission. 

22  "(5)  Effects  of  election. — Wiien  a  person 

23  from  whom  additional  legally  applicable  freight  rat/'S 

24  or  charges  are  sought  does  not  elect  to  use  the  pro- 

25  visions  of  paragraph  (2),  (3),  or  (4),  tlie  person  may 
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1  pursue  all  rights  and  remedies  existing  under  this 

2  title. 

3  "(6)  Stay  of  additional  compensation. — 

4  When  a  person  proceeds  under  this  section  to  chal- 

5  lenge  the   reasonableness   of  the   legally  applicable 

6  freight  rate  or  charges  being  claimed  by  a  carrier  or 

7  freight  forwarder  described  in  paragraph  (1)  in  addi- 

8  tion  to  those  already  billed  and  collected,  the  person 

9  shall  not  have  to  pay  any  additional  compensation  to 

10  the  carrier  or  freight  forwarder  until  the  Commis- 

1 1  sion  has  made  a  determination  as  to  the  reasonable- 

12  ness  of  the  challenged  rate  as  applied  to  the  freight 

13  of  the  person  against  whom  the  claim  is  made. 

14  "(7)   Limitation  on  statutory  construc- 

15  tion. — Except  as  authorized  in  paragraphs  (2),  (3), 

16  and  (4)  of  this  subsection,  nothing  in  this  subsection 

17  shall  relieve  a  motor  common  carrier  of  the  duty  to 

18  file  and  adhere  to  its  rates,  rules,  and  classifications 

19  as  required  in  sections   10761   and   10762   of  this 

20  title. 

21  "(8)  Notification  of  election. — ^A  person 

22  must  notify  the  carrier  or  freight  forwarder  as  to  its 

23  election  to  proceed  under  paragi'aph  (2),  (3),  or  (4). 

24  Such  election  may  be  made  at  any  time;  except  that 

25  if  the  carrier  or  freight  forwarder  or  party  represent- 
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1  ing  such  carrier  or  freight  forwarder  has  notified  the 

2  person  fi*om  whom  additional   freight  charges  are 

3  sought  of  the  provisions  of  paragraphs  (1)  through 

4  (7)  at  the  time  that  the  carrier  or  freight  forwarder 

5  initially  demanded  the  payment  of  additional  freight 

6  charges,  such  election  must  be  made — 

7  "(A)  not  later  than  the  later  of — 

8  "(i)  the  60th  day  following  the  filing 

9  of  an  answer  to  a  suit  for  the  collection  of 

10  such   additional   legally   applicable   freight 

1 1  rate  or  charges,  or 

12  "(ii)  the  90th  day  following  the  date 

13  of  the  enactment  of  this  subsection;  or 

14  "(B)  in  any  case  in  which  the  demand  was 

15  made  on  or  before  such  date  of  enactment,  not 

16  later  than   the   90th   day   after   such   date   of 

17  enactment.". 

18  (b)  Conforming  Amendment. — Subsection  (e)  of 

19  such  section  is  amended  by  striking  "In"  and  inserting 

20  "Except  as  provided  in  subsection  (f),  in". 

21  (c)  Applicability. — The  amendments  made  by  sub- 

22  sections  (a)  and  (b)  of  this  section  shall  apply  to  all  claims 

23  pending  as  of  the  date  of  the  enactment  of  this  Act  and 

24  to  all  claims  arising  from  transportation  shipments  ten- 
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J  <lere(l  on  or  before  the  last  day  of  the  24-month  period 

2  l)'fiijiniri<jc  on  snch  date  of  enactment. 

3  (d)  Ukport. — Not  later  than  18  months  after  tlie 

4  ckao  of  the  enactment  of  this  Act,  the  Interstate  Com- 

5  iiK  rce  Commission  shall  transmit  to  Congress  a  ro})ort  re- 

6  ^;ifdin<;  whether  tiiere  exists  a  justification  for  extending- 

7  the  iii>()Iieabilitv  of  amendments  made  by  subsections  (a; 

8  and  (b)  of  this  section  beyond  the  period  specified  in  sub- 
^  section  ie). 

10  (e)  Altekn'ative  Procedure  for  RESoiiViNu  Dis- 

]  1     ..;■';  KS.— 

12  (1)  (tENEIUL  rule. — For  i)inposes  of  section 

!?  10701  of  title  49,  United  States  Code,  it  shall  be  an 

)4  miroasonable  'practice  for  a  motor  carrier  of  property 

.1:^)  (other    than    a    household    goods   carrier)    pro\iding 

16  irans|>(titation    subject    to    the   jurisdiction    of    the 

'7  ( \r!mii!ss;i'.>n  under  subchapter  II  of  chapter  105  of 

Jb'  sucli  title,  a  freigjit  fonvarder  (other  than  a  hoii.se- 

IV  hold  o-oofis  freight  forwarder),  or  a  party  represent- 

in-r  such  a  caniei-  or  freight  fonvarder  to  attempt  to 
cnaigc  (.r  to  charge  for  a  ti-ansportation  sen'iee  pro- 
\idc(i  ix'foi-e  September  30,  1990,  the  difference  be- 
iwcM  !i  ihe  tii^plicable  rate  that  is  lawtiilly  in  effect 
;nirsu;iiit  to  a  tariff  that  is  filed  in  accoi'dance  wit!i 
cliisptf!'  107  of  .such  title  bv  the  carrier  or  freight 
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1  forwarder  applicable  to  such  transportation  service 

2  and  the  negotiated  rate  for  such  transportation  serv- 

3  ice  if  the  carrier  or  freight  forwarder  is  no  longer 

4  transporting  property  between  places   described   in 

5  section  10521(a)(1)  of  such  title  or  is  transporting 

6  property     between     places     described     in     section 

7  10521(a)(1)  of  such  title  for  the  purpose  of  avoiding 

8  the  application  of  this  subsection. 

9  (2)  Jurisdiction  of  commission. — The  Com- 

10  mission  shall  have  jurisdiction  to  make  a  determina- 

11  tion  of  whether  or  not  attempting  to  charge  or  the 

12  charging  of  a  rate  by  a  motor  carrier  or  freight  for- 

13  warder  or  party  representing  a   motor  carrier  or 

14  freight  forwarder  is  an  unreasonable  practice  under 

15  paragraph  (1).  If  the  Commission  determines  that 

16  attempting  to  charge  or  the  charging  of  the  rate  is 

17  an  unreasonable  practice  under  paragraph  (1),  the 

18  carrier,  freight  forwarder,  or  party  may  not  collect 

19  the  difference  described  in  paragraph  (1)  between 

20  the  applicable  rate  and  the  negotiated  rate  for  the 

21  transportation  service.  In  making  such  determina- 

22  tion,  the  Commission  shall  consider — 

23  (A)    whether    the    person    was    offered    a 

24  transportation  rate  by  the  carrier  or  freight  for- 

25  warder  or  party  other  than  that  legally  on  file 
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1  with    the    Commission    for    the    transportation 

2  service; 

3  (B)  whether  the  person  tendered  freight  to 

4  the  carrier  or  freight  forwarder  in  reasonable 

5  reUance  upon  the  offered  transportation  rate; 

6  (C)    whether    the    carrier    or    freight    for- 

7  warder  did  not  properly  or  timely  file  with  the 

8  Commission  a  tariff  providing  for  such  trans- 

9  portation  rate  or  failed  to  enter  into  an  agree- 

10  ment  for  contract  carriage; 

11  (D)  whether  the  transportation  rate  was 

12  billed  and  collected  by  the  carrier  or  freight  for- 

13  warder;  and 

14  (E)    whether   the    carrier    or   freight    for- 

15  warder  or  party  demands  additional  payment  of 

16  a  higher  rate  filed  in  a  tariff. 

17  (3)   Stay  of  additional  compensation. — 

18  When  a  person  proceeds  under  this  subsection  to 

19  challenge  the  reasonableness  of  the  practice  of,  or 

20  the  legally  applicable  freight  rate  or  charges  being 

21  claimed  by,  a  motor  carrier,  freight  forwarder,  or 

22  party  described  in  paragraph  (1)  in  addition  to  those 

23  already  billed  and  collected,  the  person  shall  not 

24  have  to  pay  any  additional  compensation  to  the  car- 

25  rier,  freight  forwarder,  or  party  until  the  Commis- 
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1  sion  has  made  a  determination  as  to  the  reasonable- 

2  ness  of  the  challenged  rate  as  applied  to  the  freight 

3  of  the  person  against  whom  the  claim  is  made. 

4  (4)  Treatment. — Paragraph  (1)  of  this  sub- 

5  section  is  enacted   as   an   exception,   and   shall  be 

6  treated  as  an  exception,  to  the  requirements  of  sec- 

7  tions  10761(a)  and  10762  of  title  49,  United  States 

8  Code,  relating  to  a  filed  tariff  rate  for  a  transpor- 

9  tation  or  service  subject  to  the  jurisdiction  of  the 

10  Commission  and  other  general  tariff  requirements. 

11  (5)    NONAPPLICABILITY  OF   NEGOTIATED   RATE 

12  DISPUTE     RESOLUTION    PROCEDURE. — If    a    person 

13  elects  to  seek  enforcement  of  paragraph  (1)  with  re- 

14  spect  to  a  rate  for  a  transportation  or  service,  sec- 

15  tion  10701(f)  of  title  49,  United  States  Code,  as 

16  added  by  subsection  (a)  of  this  section,  shall  not 

17  apply  to  such  rate. 

18  (6)  Definitions. — For  purposes  of  this  sub- 

19  section,  the  following  definitions  apply: 

20  .  (A)    Commission,    household    goods, 

21  household  goods  FREIGHT  FORWARDER,  AND 

22  MOTOR   CARRIER. — The   terms   "Conmiission", 

23  "household   goods",   "household   goods   freight 

24  forwarder",    and    "motor    carrier"    have    the 
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1  meaning  such  terms  have  under  section  10102 

2  of  title  49,  United  States  Code. 

3  (B)  Negotiated  rate. — The  term  "nego- 

4  tiated  rate"  means  a  rate,  charge,  classification, 

5  or   rule   agreed   upon   by   a   motor   carrier  or 

6  fi-eight  forwarder  described  in  paragraph   (1) 

7  and  a  shipper  through  negotiations  pursuant  to 

8  which  no  tariff  was  lawfully  and  timely  filed 

9  with  the  Commission  and  for  which  there  is 

10  written  evidence  of  such  agreement. 

1 1  SEC.  3.  STATUTE  OF  UMITATIONS. 

12  (a)  Motor  Carrier  Charges. — Section  11706(a) 

13  of  title  49,  United  States  Code,  is  amended  by  striking 

14  the  period  at  the  end  and  inserting  the  following:  ";  except 

15  that  a  motor  carrier  or  freight  forwarder — 

16  "(1)  must  begin  such  a  civil  action  within  2 

17  years  after  the  claim  accrues  if  the  transportation  or 

18  service  is  provided  by  the  carrier  in  the  1-year  pe- 

19  riod  beginning  on  the  date  of  the  enactment  of  the 

20  Negotiated  Rates  Act  of  1993;  and 

21  "(2)  must  begin  such  a  civil  action  within  18 

22  months  after  the  claim  accrues  if  the  transportation 

23  or  service  is  provided  by  the  carrier  after  the  last 

24  day  of  such  1-year  period.". 
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1  (b)     Motor     Carrier     Overcharges. — Section 

2  11706(b)  of  title  49,  United  States  Code,  is  amended  by 

3  striking  ".If  that  claim  is  against  a  common  carrier"  and 

4  inserting  the  following:  ";  except  that  a  person  must  begin 

5  a  civil  action  to  recover  overcharges  from  a  motor  carrier 

6  subject  to  the  jurisdiction  of  the  Commission  under  sub- 

7  chapter  II  of  chapter  105  of  this  title  for  transportation 

8  or  service — 

9  "(1)  within  2  years  after  the  claim  accrues  if 

10  such  transportation  or  service  is  provided  in  the  1- 

11  year  period  beginning  on  the  date  of  the  enactment 

12  of  the  Negotiated  Rate  Act  of  1993;  and 

13  "(2)  within  18  months  after  the  claim  accrues 

14  if  such  transportation  or  service  is  provided  after  the 

15  last  day  of  such  1-year  period. 

16  If  the  claim  is  against  a  conmion  carrier". 

17  (c)  Conforming  Amendment. — Section  11706(d) 

18  of  title  49,  United  States  Code,  is  amended — 

19  (1)  by  striking  "3 -year  period"  each  place  it  ap- 

20  pears  and  inserting  "Umitations  periods"; 

21  (2)  by  striking  "is  extended"  the  first  place  it 

22  appears  and  inserting  "are  extended";  and 

23  (3)  by  striking  "each". 
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1  SEC.  4.  TARIFF  RECONCILIATION  RULES  FOR  MOTOR  CAR- 

2  RIERS  OF  PROPERTY. 

3  (a)  In  General. — Chapter  117  of  title  49,  United 

4  States  Code,  is  amended  by  adding  at  the  end  the  foUow- 

5  ing  new  section: 

6  **§  11712.  Tariff  reconciliation  rules  for  motor  com- 

7  mon  carriers  of  property 

8  "(a)  Mutual  Consent. — Subject  to  Commission  re- 

9  view  and  approval,  motor  carriers  subject  to  the  jurisdic- 

10  tion  of  the  Commission  under  subchapter  II  of  chapter 

11  105  of  this  title  and  shippers  may  resolve,  by  mutual  con- 

12  sent,  overcharge  and  undercharge  claims  resulting  from 

13  incorrect  tariff  provisions  or  billing  errors  arising  from  the 

14  inadvertent  failure  to  properly  and  timely  file  and  main- 

15  tain  agreed  upon  rates,  rules,  or  classifications  in  compli- 

16  ance  with  sections  10761  and  10762  of  this  title.  Resolu- 

17  tion  of  such  claims  among  the  parties  shall  not  subject 

18  any  party  to  the  penalties  of  chapter  119  of  this  title. 

19  "(b)  Limitation  on  Statutory  Construction. — 

20  Nothing  in  this  section  shall  relieve  the  motor  carrier  of 

21  the  duty  to  file  and  adhere  to  its  rates,  rules,  and  classi- 

22  fications  as  required  in  sections  10761  and  10762,  except 

23  as  provided  in  subsection  (a)  of  this  section. 

24  "(c)  Rulemaking  Proceeding. — Not  later  than  90 

25  days  after  the  date  of  the  enactment  of  this  section,  the 

26  Commission  shall  institute  a  proceeding  to  establish  rules 
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1  pursuant  to  which  the  tariff  requirements  of  sections 

2  10761  and  10762  of  this  title  shall  not  apply  under  cir- 

3  cumstances  described  in  subsection  (a)  of  this  section.". 

4  (b)  Conforming  Amendment. — The  analysis  for 

5  chapter  117  of  title  49,  United  States  Code,  is  amended 

6  by  adding  at  the  end  the  following: 

"11712.  Tariff  reconciliation  rules  for  motor  conunon  carriers  of  property.". 

7  SEC.  5.  CUSTOMER  ACCOUNT  CODES. 

8  Section  10762  of  title  49,  United  States  Code,  is 

9  amended  by  adding  at  the  end  the  following  new  sub- 

10  section: 

11  "(h)  Customer  Account  Codes. — No  tariff  filed 

12  with  the  Commission  before,  on,  or  after  the  date  of  the 

13  enactment  of  this  subsection  may  be  held  invalid  solely  on 

14  the  basis  that  a  numerical  or  alpha  account  code  is  used 

15  in  such  tariff  to  designate  customers  or  to  describe  the 

16  applicability  of  rates.  For  transportation  performed  on 

17  and  after  the  90th  day  following  such  date  of  enactment, 

18  the  name  of  the  customer  for  each  account  code  must  be 

19  set  forth  in  the  tariff.". 

20  SEC.  6.  CONTRACTS  OF  MOTOR  CONTRACT  CARRIERS. 

21  (a)  In  General.— Section  10702  of  title  49,  United 

22  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

23  ing  new  subsection: 

24  "(c)  Contracts  op  Carriage  for  Motor  Con- 

25  TRACT  Carriers. — 
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1  "(1)  General  rule. — ^A  motor  contract  car- 

2  rier  providing  transportation  subject  to  the  jurisdic- 

3  tion  of  the  Commission  under  subchapter  11  of  chap- 

4  ter  105  of  this  title  shall  enter  into  a  written  agree- 

5  ment,  separate  from  the  bill  of  lading  or  receipt,  for 

6  each  contract  for  the  provision  of  transportation 

7  subject  to  such  jurisdiction  which  is  entered  into 

8  after  the  90th  day  following  the  date  of  the  enact- 

9  ment  of  this  subsection. 

10  "(2)  Minimum  content  requirements. — The 

1 1  written  agreement  shaU,  at  a  minimum — 

12  "(A)  identify  the  parties  thereto; 

13  "(B)  commit  the  shipper  to  tender  and  the 

14  carrier  to  transport  a  series  of  shipments; 

15  "(C)  contain  the  contract  rate  or  rates  for 

16  the  transportation  service  to  be  or  being  pro- 

17  vided;  and 

18  "(D)(i)    provide    for    the    assignment    of 

19  motor  vehicles  for  a  continuing  period  of  time 

20  for  the  exclusive  use  of  the  shipper;  or 

21  "(ii)  provide  that  the  service  is  designed  to 

22  meet  the  distinct  needs  of  the  shipper. 

23  "(3)    Retention    by    carrier. — ^All   written 

24  agreements  entered  into  by  a  motor  contract  carrier 

25  under  paragraph  (1)  shall  be  retained  by  the  carrier 
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1  while  in  effect  and  for  a  minimum  period  of  3  years 

2  thereafter  and  shall  be  made  available  to  the  Com- 

3  mission  upon  request. 

4  "(4)  Random  audits  by  commission. — The 

5  Commission  shall  conduct  periodic  random  audits  to 

6  ensure  that  motor  contract  carriers  are  complying 

7  with  this  subsection  and  are  adhering  to  the  rates 

8  set  forth  in  their  agreements.". 

9  (b)  Civil  Penalty.— Section  11901(g)  of  such  title 

10  is  amended — 

11  (1)  by  inserting  "or  enter  into  or  retain  a  writ- 

12  ten  agreement  under  section  10702(c)  of  this  title" 

13  after  "under  this  subtitle"  the  first  place  it  appears; 

14  and 

15  (2)  by  striking  "or  (5)"  and  inserting  "(5)  does 

16  not  comply  with  section  10702(c)  of  this  title,  or 

17  (6)". 

18  (c)  Criminal  Penalty. — Section  11909(b)  of  such 

19  title  is  amended — 

20  (1)  by  inserting  "or  enter  into  or  retain  a  writ- 

21  ten  agreement  under  section  10702(c)  of  this  title" 

22  after  "under  this  subtitle"  the  first  place  it  appears; 

23  and 


LX 


18 

1  (2)  in  clause  (1)  by  inserting  after  "make  that 

2  report"  the  following:   "or  willfully  does  not  enter 

3  into  or  retain  that  agreement". 

4  SEC.  7.  BILLING  AND  COLLECTING  PRACTICES. 

5  (a)  In  General. — Subchapter  IV  of  chapter  107  of 

6  title  49,  United  States  Code,  is  amended  by  adding  at  the 

7  end  the  following  new  section: 

8  **§  10767.  Billing  and  collecting  practices 

9  "Not  later  than  90  days  after  the  date  of  the  enact- 

10  ment  of  this  section,  the  Commission  shall  issue  regula- 

1 1  tions  prohibiting  a  motor  carrier  subject  to  the  jurisdiction 

12  of  the  Commission  under  subchapter  II  of  chapter  105  of 

13  this  title  from  giving  a  reduction  in  a  rate  set  forth  in 

14  its  tariff  or  contract  to  any  person  other  than  the  person 

15  who  is  paying  for  the  transportation  service  and  is  indi- 

16  cated  on  the  bill  of  lading  or  receipt  as  the  person  paying 

17  for  such  service,", 

18  (b)  Conforming  Amendment, — The  analysis  for 

19  such  subchapter  is  amended  by  adding  at  the  end  the  fol- 

20  lowing  new  item: 

"10767.  Billing  and  collecting  practices.". 

21  (c)  Violation. — 

22  (1)  In  general. — Section  11901  of  such  title 

23  is  amended  by  redesignating  subsection  (1)  as  sub- 

24  section  (m)  and  by  inserting  after  subsection  (k)  the 

25  following  new  subsection: 
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1  "(1)  Rate  Discounts.— A  person,  or  an  officer,  em- 

2  ployee,  or  agent  of  that  person,  that  knowingly  pays,  ae- 

3  cepts,  or  solicits  a  reduced  rate  in  violation  of  the  regula- 

4  tions  issued  under  section  10767  of  this  title  is  hable  to 

5  the  United  States  for  a  civil  penalty  of  not  less  than 

6  $5,000  for  the  first  violation  and  not  less  than  $10,000 

7  for  a  subsequent  violation.". 

8  (2)  Venue.— Section  11901(k)(2)  of  such  title 

9  is  amended  by  striking  "or  (k)"  and  inserting  "(k), 

10  or  (1)". 

11  SEC.   8.   RESOLUTION  OF   DISPUTES   RELATING  TO   CON- 

12  TRACT  OR  COMMON  CARRIER  CAPACITIES. 

13  Section  11101  of  title  49,  United  States  Code,  is 

14  amended  by  adding  at  the  end  the  following  new  sub- 

15  section: 

16  "(d)  Resolution  of  Disputes  Relating  to  Con- 

17  TRACT  OR  Common  Carrier  Capacities. — If  a  motor 

18  carrier  subject  to  the  jurisdiction  of  the  Commission  under 

19  subchapter  II  of  chapter  105  of  this  title  has  authority 

20  to  provide  transportation  as  both  a  motor  common  carrier 

21  and  a  motor  contract  carrier  and  a  dispute  arises  as  to 

22  whether  certain  transportation  is  provided  in  its  common 

23  carrier  or  contract  carrier  capacity  and  the  parties  are  not 

24  able  to  resolve  the  dispute  consensually,  the  Commission 

25  shall  have  jurisdiction  to,  and  shall,  resolve  the  dispute.". 
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1  SEC.  9.  TRANSPORTATION  RESEARCH  BOARD  STUDY. 

2  (a)  Arrangements  With  National  Academy  of 

3  Sciences. — Not  later  than  30  days  after  the  date  of  the 

4  enactment  of  this  Act,  the  Secretary  of  Transportation 

5  shall  undertake  to  enter  into  appropriate  arrangements 

6  with  the  Transportation  Research  Board  to  conduct  a 

7  study  of — 

8  (1)  the  benefits  to  the  public  of  tariff  rate  fil- 

9  ings  by  motor  carriers  of  property  with  the  Inter- 

10  state  Commerce  Commission  under  chapter  107  of 

11  title  49,  United  States  Code; 

12  (2)  the  extent  to  which  the  current  system  for 

13  filing  of  such  tariffs  is  utilized  by  shippers; 

14  (3)  the  difficulty  and  cost  of  determining  rates 

15  for  transportation  services  under  such  system;  and 

16  (4)  the  number  of  actions  brought  before  the 

17  Commission  with  respect  to  such  rates. 

1 8  Additional  purposes  of  the  study  are  to  determine  methods 

19  of  improving  such  current  system,  including  determining 

20  the  feasibility  and  necessity  of  establishing  an  electronic 

21  tariff  filing  system  that  is  capable  of  receiving,  storing, 

22  and  retrieving  data  concerning  tariffs  filed  under  such 

23  chapter  for  transportation  of  property  and  the  rates  actu- 

24  ally  charged  for  such  transportation,  the  benefits  and 

25  costs  of  such  an  electronic  S3^tem  (including  methods  for 

26  paying  for  such  costs),  the  demand  of  shippers  for  such 
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1  an  electronic  system,  and  the  projected  difficulty  of  deter- 

2  mining  tariff  rates  fi-om  such  an  electronic  system. 

3  (b)  Consultation  and  Report. — In  entering  into 

4  any  arrangements  with  the  Transportation  Research  Bu- 

5  reau  for  conducting  the  study  under  this  section,  the  See- 

6  retary  of  Transportation  shall  request  the  Transportation 

7  Research  Bureau — 

8  (1)  to  consult  with  the  Department  of  Trans- 

9  portation,    the    Interstate    Commerce    Commission, 

10  shippers  and  motor  carriers  of  property,  concerned 

1 1  labor  organizations,  and  manufacturers  of  computer- 

12  ized  telecommunications  systems,  in  conducting  such 

13  study;  and 

14  (2)  to  submit,  not  later  than  18  months  after 

15  the   date   of  entry  into   arrangements   under   sub- 

16  section    (a),   to   the   Secretary,    the   Committee   on 

17  Commerce,  Science,  and  Transportation  of  the  Sen- 

18  ate,  and  the  Committee  on  Public  Works  and  Trans- 

19  portation  of  the  House  of  Representatives  a  report 

20  on  the  results  of  such  study 

21  The  report  shall  include  recommendations  of  the  Trans- 

22  portation  Research  Bureau  with  respect  to  establishment 

23  and  operation  of  an  electronic  tariff  filing  system  and 

24  other  methods  of  improving  the  motor  carrier  tariff  filing 

25  system  of  the  Commission. 
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1  (c)  Authorization  of  Appropriation. — There  is 

2  authorized  to  be  appropriated  to  the  Secretary  of  Trans- 

3  portation  to  cany  out  this  section  $400,000.  Such  sums 

4  shall  remain  available  until  expended. 


THE    NEGOTIATED    RATES    ISSUE    AND    PRO- 
POSED LEGISLATIVE  SOLUTIONS  THERETO 


TUESDAY,  JUNE  15,  1993 

House  of  Representatives, 
Subcommittee  on  Surface  Transportation, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10:00  a.m.,  in  Room 
2167,  Raybum  House  Office  Building,  Hon.  Nick  J.  Rahall  H 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Rahall.  Good  morning.  The  Subcommittee  on  Surface 
Transportation  will  come  to  order,  please. 

The  subcommittee  is  meeting  today  to  conduct  a  hearing  on  legis- 
lative proposals  involving  the  freight  undercharge  issue.  Pending 
before  the  subcommittee  are  three  bills:  H.R.  1710  by  Representa- 
tive Bud  Shuster;  H.R.  2021  of  1993,  by  Representative  WiUiam  Li- 
pinski;  and  H.R.  2121,  a  Negotiated  Rates  Act  of  1993,  introduced 
by  committee  Chair  Norm  Mineta  and  Mr.  Shuster. 

All  these  bills  involve  a  dispute  over  the  validity  of  the  rates  paid 
by  shippers  for  motor  carriers  transportation  services.  This  dispute 
is  framed  within  the  context  of  efforts  by  the  trustees  of  Federal 
trucking  companies  to  collect  from  shippers  amounts  arising  out  of 
the  rate  that  was  actually  paid  and  was  alleged  to  have  been  the 
applicable  legal  rate. 

It  is  extremely  important  in  the  view  of  this  gentleman  from 
West  Virginia  that  any  legislation  dealing  with  the  pending  issue 
equitably  treat  those  men  and  women  who  have  been  denied  back 
wages  and  whose  pensions  are  in  jeopardy  as  a  result  of  trucking 
companies'  bankruptcy. 

At  the  same  time,  while  in  our  system  of  government  ignorance 
of  the  law  is  no  defense,  I  do  believe  that  some  shipper  relief  may 
be  justifiable  if  certain  criteria  are  met,  especially  as  it  relates  to 
small  businesses  and  charitable  organizations. 

It  is  my  intention  to  work  with  the  authorities  in  trying  to  solve 
this  dispute. 

I  will  recognize  now  the  Ranking  Minority  Member  of  the  sub- 
committee, the  gentleman  from  Wisconsin,  Mr.  Petri. 

Mr.  Petri.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  commend  you  for  holding  this  hearing  on  the  crisis  that 
so  many  of  our  nation's  businesses,  from  Fortune  500  companies  to 
small  family  companies,  are  facing  today.  The  controversy  has  been 
building  for  many  years  now  and  it  is  time  we  reach  a  final  resolu- 
tion. 

(1) 
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For  that  reason,  I  am  pleased  to  be  a  cosponsor  for  H.R.  1710 
and  the  compromise  bill,  H.R.  2121,  introduced  by  Chairman  Mi- 
neta  and  our  Ranking  Republican  Member,  Bud  Shuster. 

I  would  like  to  insert  the  rest  of  my  formal  statement  in  the 
record  and  indicate  that  Mr.  Shuster  very  much  wanted  to  be  here 
today.  Unfortunately  he  is  \inable  to  do  so,  as  he  is  testifying  before 
the  BRAC  Commission  on  a  base  closing  in  his  district.  Because  he 
feels  so  strongly  and  has  been  involved  in  this  procedure,  he  asks 
that  I  read  into  the  record  at  this  point  his  statement  on  the  issue 
before  us,  copies  of  which  are  available  at  the  press  table. 

Statement  of  Hon.  Bud  Shuster 

Before  us  today  we  have  a  serious  and  important  issue  that  is  ab-eady  affecting 
the  lives  and  economic  health  of  hundreds  of  thousands  of  American  companies.  Un- 
less we  do  something,  it  is  an  issue  that  will  continue  to  stifle  our  economy  and 
cause  the  failure  of  many  businesses  and  the  loss  of  jobs.  I  am  certain  that  every 
Member  of  this  subcommittee  and  indeed  in  the  House  of  Representatives  will  agree 
this  Nation  cannot  afford  to  lose  even  one  more  job.  The  crisis  is  one  that  stirs  great 
passions  among  those  affected  by  it  and  there  are  many  in  this  room  that  would 
fall  into  that  category. 

My  colleagues,  let  me  give  you  a  concrete  example  of  why  so  many  feel  so  injured 
by  this  issue.  A  small  wholesale  Mom-and-Pop  carpet  distributor  with  whom  six  em- 
ployees ship  carpet  at  a  rate  of  16  cents  per  yard,  exactly  the  price  they  agreed  on 
with  the  trucking  firm  they  hired  to  deliver  it.  The  carpet  was  deUvered,  they  paid 
the  bill.  End  of  story,  right?  Wrong.  Two  years  later  the  trucker  went  bankrupt  and 
the  trustee  found  a  higher  charge  for  his  shipment.  A  lot  higher.  This  small  firm 
was  sued  for  $16,892  in  undercharges  for  one  small  shipment.  That  made  the 
fi-eight  charge  $32  per  yard  for  carpet  that  cost  $1.79  to  $6.99  at  the  retail  level. 
That  is  more  than  a  20,000  percent  increase. 

You  may  be  thinking  that  this  incident  is  an  isolated  one,  a  horror  story  in  the 
extreme,  but  that  is  not  true.  This  tjrpe  of  situation  is  happening  to  thousands  of 
businesses  across  this  Nation  and  they  are  every  bit  as  terrible  as  the  carpet  case. 
Frankly,  it  bothers  me  when  so  many  businesses  are  being  hurt,  especially  when 
so  many  are  among  the  very  smallest  businesses,  it  also  upsets  me  that  charities, 
even  religious  groups  such  as  convents — that  is  right,  nuns — are  being  sued  for 
many  thousands  of  aoUars. 

Besides  the  broken  lives  and  dreams  of  the  people  who  have  been  forced  out  of 
business  or  lost  their  jobs  because  of  this  situation,  there  is  a  cost  to  all  of  us.  The 
total  price  paid  for  all  undercharge  claims  is  $32  billion.  That  is  four  times  the  cost 
of  Desert  Storm.  That  $32  billion  could  do  a  lot  of  good  in  the  America  of  1993.  Be- 
cause it  is  already  in  the  checking  accounts  of  so  many  businesses,  it  could  be  used 
to  make  investments  and  create  new  jobs. 

As  it  is,  this  money  is  simply  being  set  aside  to  pay  for  administrative  cost,  legal 
expenses,  and  possibly  payments  to  the  trustees.  As  William  Tucker  of  the  Tucker 
Company  said  to  this  subcommittee  last  year  after  having  spent  $22,000  to  fight  an 
undercharge  claim,  "That  is  $22,000  of  capital  that  will  never  be  spent  by  my  firm 
to  hire  people  or  move  a  pound  of  freight." 

I  find  the  situation  so  incomprehensible  and  outrageous  that  I  have  introduced 
legislation,  H.R.  1710,  which  would  wipe  out  all  of  these  claims.  I  continue  to  be- 
lieve this  is  the  only  truly  fair  solution  to  this  problem.  However,  after  many  discus- 
sions with  the  people  on  this  committee  and  my  good  friend,  Norm  Mineta,  I  am 
convinced  that  his  bill,  H.R.  2121,  is  the  only  bill  which  can  be  enacted  in  this  politi- 
cally charged  atmosphere. 

While  I  still  believe  the  bill  doesn't  go  far  enough,  I  am  reluctantly  prepared  to 
lend  it  my  full  support  in  order  to  achieve  some  type  of  solution  to  the  undercharge 
crisis. 

In  all  my  years  in  Congress  I  have  not  encountered  a  more  inequitable  situation 
as  this  one,  where  honest,  hard-working  companies  are  being  gouged  by  unscrupu- 
lous motor  carriers  through  a  simple  loophole  in  the  law.  I  commend  the  trustees' 
creativity  but  condemn  their  principles  of  fairness,  which  are  numb  to  the  point  of 
nonexistence.  What  makes  the  inequity  more  abominable  is  the  fact  that  the  party 
that  extorted  pa5Tnents  from  innocent  victims  is  the  same  party  which  violated  the 
law  in  the  first  place. 

We  can  and  must  take  action  to  solve  this  crisis  once  and  for  all  this  year.  Let's 
not  be  deterred  in  the  only  defensible  course  we  can  pursue.  It  may  very  well  be 


the  most  important  thing  we  can  do  to  jump-start  our  economy  and  get  American 
business  moving  again. 

Thank  you  for  your  indulgence,  Mr.  Chairman. 
[Mr.  Petri's  prepared  statement  follows:] 

Hon.  Thomas  E.  Petri 

Mr.  Chairman,  I  want  to  commend  you  for  holding  this  hearing  on  the  freight  un- 
dercharge crisis  that  so  many  of  our  nation's  businesses,  from  Fortune  500  corpora- 
tions to  small  family  companies,  are  facing  today.  This  controversy  has  been  build- 
ing for  many  years  now,  and  it  is  time  that  we  reach  a  final  resolution.  For  that 
reason,  I  am  pleased  to  be  a  cosponsor  of  both  H.R.  1710  and  the  compromise  bill, 
H.R.  2121,  introduced  by  Chairman  Mineta  and  our  Ranking  Republican  Member, 
Bud  Shuster. 

Undercharges  threaten  the  future  of  thousands  of  companies.  One  case  alone  in- 
volves claims  against  340,000  shippers  for  over  $1  billion  in  accumulated  vmder- 
charges  over  a  three  year  period.  Settlement  and  litigation  costs  affect  future  invest- 
ment decisions,  and  often  companies  find  it  easier  simply  to  pay  up  rather  than  en- 
gage in  a  drawn-out  and  expensive  fight.  Even  charities  are  at  risk! 

This  problem  continues  to  grow  worse  as  time  goes  on.  What  initially  began  with 
bankruptcy  trustees  seeking  to  collect  additional  payment  above  the  negotiated,  but 
unfiled,  rates  charged  to  shippers  has  now  mushroomed  into  a  situation  where 
trustees  are  challenging  rates  that  were  on  file  with  the  ICC!  Challenges  are  being 
made  to  the  use  of  ICC-authorized  shipper  codes,  whether  a  shipment  was  contract 
or  common  carriage,  whether  the  filed  rate  is  applicable  to  the  shipment  in  ques- 
tion, and  a  variety  of  other  schemes. 

The  piecemeal,  and  sometimes  contradictory,  court  decisions  from  various  jurisdic- 
tions across  the  country  have  added  to  the  general  confiision  surrounding  this  issue. 

Finally,  there  is  also  a  question  of  basic  fairness  and  justice  for  the  shipper  who 
faces  hxmdreds,  thousands,  or  in  some  cases,  millions  of  dollars  in  additional  claims 
for  a  bill  paid-in-full  years  ago. 

Certainly,  there  is  opposition  from  some  corners — primarily  bankruptcy  trustees 
whose  responsibility  it  is  to  collect  as  much  as  is  possible  for  the  estate,  and  from 
labor  concerned  about  the  effect  of  any  legislation  on  employee's  back  wages  and 
pensions. 

This,  of  course,  is  understandable  and  we  will  have  an  opportunity  to  hear  those 
concerns  today.  But  the  question  remains  as  to  whether  the  shippers  should  be  held 
responsible  for  these  payments? 

Mr.  Chairman,  the  freight  undercharge  question  is  perhaps  the  most  important 
transportation  issue  facing  the  business  community  today.  I  hope  that  this  hearing 
will  lead  to  swift  action  on  the  part  of  the  Subcommittee  and  the  Committee  to  re- 
solve the  issue  equitably  and  finally. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you,  Mr.  Petri. 

The  Chair  now  recognizes  the  distinguished  Chair  of  the  full 
committee,  who  has  tackled  this  issue  for  a  number  of  years  as  my 
predecessor  and  the  Chairman  of  the  subcommittee,  Mr.  Mineta. 

The  Chair.  Thank  you  very  much. 

Let  me  commend  you  and  Mr.  Petri  for  the  leadership  you  have 
shown  and  for  holding  these  hearings  today  on  the  issue  of  nego- 
tiated rates,  and  proposed  legislative  solutions  thereto. 

The  negotiated  rate  or  undercharge  problem  is  one  that  has  been 
with  us  too  long,  and  it  needs  to  be  resolved  soon  in  order  to  stem 
what  is  fast  becoming  a  most  serious  problem  in  the  American 
economy. 

Many  Members  have  heard  from  businesses  in  their  districts 
about  this  problem.  These  businesses  complain  that  they  had 
reached  a  mutually  agreed-to  price  for  shipments  by  truck,  then 
years  later  they  receive  enormous  bills  for  amounts  well  above  any- 
thing they  and  the  trucking  company  ever  agreed  to.  In  many  cases 
the  carriers  were  providing  service  at  those  quoted  rates  without 


filing  them  at  the  Interstate  Commerce  Commission,  as  required  by 
regulatory  law. 

Often  the  shipper  had  no  idea  what  the  carrier  was  or  was  not 
filing,  and  in  some  instances  the  shipper  had  no  idea  what  the  car- 
rier was  or  was  not  required  to  file. 

In  the  last  several  years  the  Committee  has  received  hundreds 
of  letters  fi-om  small  businesses  regarding  undercharge  claims  that 
are  placing  significant  burdens  on  their  businesses.  For  example, 
recently  I  received  a  letter  fi-om  Artisan  Seeding  International  of 
Omaha,  Nebraska,  which  states,  **We  are  a  very  small  manufac- 
turer of  office  and  institutional  furniture  in  Omaha,  Nebraska.  Re- 
cently our  company  has  been  sued  for  over  $40,000  in  so-called  un- 
dercharges. Chairman  Mineta,  we  simply  do  not  have  anywhere 
near  $40,000  to  spend,  despite  the  pressure  of  being  sued  for  it.  If 
we  have  to,  we  will  go  bankrupt  ourselves  to  avoid  a  crippling  ex- 
penditure such  as  the  one  desired  by  PIE's  bankruptcy  trustees." 

In  1989,  a  coalition  of  shippers,  brokers  and  motor  carriers 
brought  this  problem  to  my  attention.  I  cosponsored  legislation  to 
address  the  matter  at  that  time,  and  have  been  attempting  to  pur- 
sue a  legislative  solution  to  this  problem  ever  since. 

This  year,  my  good  fi-iend  said  colleague.  Congressman  Bud  Shu- 
ster,  and  I  introduced  H.R.  2121,  which  I  sincerely  believe  rep- 
resents a  fair  and  reasonable  solution  to  the  problem,  and  which 
provides  a  mechanism  whereby  all  parties  will  benefit. 

In  addition  to  providing  resolution  processes  for  imdercharge 
claims,  H.R.  2121  also  provides  for  changes  in  other  rate  matters 
such  as  outlawing  phantom  rates,  requiring  the  ICC  to  issue  regu- 
lations for  contract  carriage,  sanctioning  the  use  of  quoted  rates  in 
the  past,  but  requiring  customer  names  be  used  in  the  future. 
These  latter  provisions  should  go  a  long  way  to  prevent  additional 
rate  problems  in  the  future. 

The  fact  is  that  this  issue,  because  it  has  been  left  unresolved, 
is  creating  great  business  uncertainty  and  economic  inefficiency  all 
across  our  country.  This  is  not  a  burden  and  an  inefficiency  which 
our  economy  needs  at  this  time. 

All  parties  will  be  better  off  if  we  can  quickly  and  equitably  re- 
solve this  dispute  rather  than  leaving  it  to  fester  for  years  in  the 
Federal  courts,  bankruptcy  courts,  £uid  before  the  ICC. 

So  I  would  like  to  thank  Mr.  Shuster,  Mr.  Rahall,  Mr.  Petri.  I 
ask  other  Members  of  the  Committee  to  join  with  me  and  step  in 
to  resolve  this  issue. 

Thank  you  very,  very  much. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

At  this  point  the  Chair  would  ask  unanimous  consent  that  the 
opening  statement  of  the  Representative  from  Illinois,  Mr.  Lipinski, 
be  made  a  part  of  the  record. 

[Mr.  Lipinski's  prepared  statement  follows:] 

Statement  of  Hon.  William  O.  Lipinski 

Mr.  Chairman,  today  we  begin  to  tackle  and  hopefully  solve  the  problem  of  freight 
undercharges.  Many  of  my  colleagues  who  do  not  serve  on  the  Public  Works  Com- 
mittee may  not  be  aware  of  this  issue.  But  I  can  assure  all  of  you  here  today  that 
it  is,  indeed,  a  very  real  problem.  A  problem  affecting  hundreds  of  thousands  of 
hardworking  Americans,  especially  truckers,  and  thousands  of  small  business  own- 
ers. 


To  understand  how  this  problem  arose,  we  have  to  go  back  to  the  Reagan-Bush 

{>olicies  on  interstate  commerce  and  trucking  deregulation.  After  the  partial  deregu- 
ation  of  trucking  by  this  body  in  1980,  the  Reagan  Administration  wanted  to  go 
even  further.  In  the  early  '80s,  large  shippers  began  to  use  their  leverage  to  extract 
deeply-discounted,  below-cost  unfiled  rates,  called  freight  undercharges,  from  motor 
carriers.  These  "sweetheart  deals"  received  winks  and  nods  from  the  Interstate 
Commerce  Commission  (ICC)  and  were  allowed  to  mushroom. 

Since  the  mid  '80s,  more  than  2,000  trucking  compeinies  each  year  from  Florida 
to  California  had  gone  bankrupt,  including  some  of  the  nation's  largest  carriers — 
largely  due  to  these  sweetheart  deals  that  were  bleeding  the  trucking  companies  to 
death.  This  exceeds  by  many  times  the  average  rate  of  bankruptcy  for  other  indus- 
tries during  this  time  period. 

These  bankruptcies  left  several  billion  dollars  unpaid  in  back  wages,  pension  fund 
pajmaents,  healtn  and  welfare  plan  payments,  tax  bills,  bank  loans,  vendors'  bills 
and  even  bills  for  cleaning  up  polluted  trucking  terminals,  many  of  which  have  or 
will  become  Superfund  sites. 

Most  of  the  money  that  would  go  to  pay  these  bills  would  come  from  the  pajonent 
of  freight  undercharges  to  bankrupt  trucking  company  estates.  The  duty  of  bank- 
ruptcy estate  trustees  to  collect  this  money  was  reaffirmed  in  the  1990  Supreme 
Court's  Maislin  decision.  In  this  case,  the  Supreme  Court  clearly  stated  that  carriers 
must  publish  and  collect,  and  shippers  must  pay,  filed  tariff  rates.  Most  of  the 
money  owed  in  freight  undercharge  cases  comes  from  Fortune  500  shippers  who 
helped  cause  this  problem  and  continue  to  fight  solutions  by  employing  high-priced 
la^^^ers.  With  the  help  of  the  ICC,  large  shippers  have  fought  tooth  and  nail  to 
avoid  having  to  pay  their  debt  to  trucking  estates. 

So,  in  the  end.  Fortune  50G  companies  lawyers  get  richer  and  blue-collar  workers 

fet  "stiffed."  Well,  what's  new  about  that  Mr.  Chairman — probably  not  much.  But 
propose  we  do  something  different  today.  Instead  of  business  as  usual,  let's  give 
the  little  guy  a  break.  Importantly,  let's  not  send  a  message  that  ignoring  the  law 
pays  at  the  expense  of  innocent  bystanders — the  now  unemployed  workers  of  these 
bankrupt  trucking  companies  who  were  not  party  to  these  unlawful  arrangements. 

I  have  a  bill,  H.R.  2021,  the  Undercharge  Settlement  and  Amnesty  Act  or  the 
USA  Act,  as  I  like  to  call  it,  that  offers  an  honest  solution  and  a  fair  compromise 
to  both  sides  in  this  messy  dilemma.  Here's  what  I'd  like  my  colleagues  on  the  sub- 
committee, and  the  full  committee,  to  remember  about  the  LISA  Act. 

First,  the  USA  Act  helps  those  who  need  it  most.  The  workers  and  pension  fund 
payments  would  take  priority  among  unsecured  creditors.  Under  the  USA  Act,  the 
idea  that  Fortune  500  companies  would  pay  their  undercharge  bills,  and  workers 
and  their  pension  funds  would  never  receive  the  money,  is  plain  false.  If  an5^hing, 
it  is  the  behavior  of  many  large  shippers  that  is  keeping  thousands  of  people  who 
are  owed  millions  of  dollars  from  receiving  their  money. 

Mr.  Chairman,  hundreds  of  millions  of  dollars  are  owed  to  pension  funds  and 
health  and  welfare  plans.  With  all  that  we  have  heard  about  the  soundness  of  the 
Pension  Benefit  and  Guaranty  Corporation,  the  nation's  insurers  of  pension  funds, 
this  is  not  a  good  time  to  underfund  America's  pensions. 

Second,  the  USA  Act  does  not  alter  the  well-established  jurisdictional  boundaries 
between  the  judiciary  and  the  executive  branch  that  other  bills  on  this  issue  often 
do.  There  have  been  many  attempts  to  wrestle  this  issue  away  from  the  bankruptcy 
courts  into  the  hands  of  the  ICC  where  Fortune  500  companies  would  do  much  bet- 
ter. However,  Federal  and  Supreme  Court  rulings  have  repeatedly  reaffirmed  that 
freight  undercharges  belong  in  the  bankruptey  court — not  in  the  ICC.  My  bill  does 
not  violate  those  rulings. 

Third,  the  USA  Act  grants  small  businesses  amnesty  from  having  to  pay  freight 
undercharges.  I  realize  that  some  small  businesses  may  not  have  known  that  the 
rates  they  were  negotiating  were  illegal.  The  USA  Act  provides  complete  amnesty 
for  any  business  with  annual  gross  revenues  over  the  last  three  years  of  less  than 
$5  million.  My  bill  also  grants  complete  amnesty  to  charitable  organizations. 

Fourth,  amnesty  is  also  granted  for  all  other  shippers  under  certain  conditions. 
Within  one  year  of  enactment  of  law,  shippers  can  settle  all  undercharge  claims 
against  them  for  35  cents  on  the  dollar  and  be  granted  amnesty  from  any  future 
prosecution. 

Fifth  and  finally,  H.R.  2021,  my  bill,  is  designed  to  not  only  clear  up  this  mess, 
but  also  to  prevent  if  from  happening  again.  There  are  four  ways  in  wiich  it  does 
that: 

Undercharge  claims  based  upon  unlawful  "customer  account  codes"  cannot  be 
made  by  carriers  that  transported  property  after  July  1,  1992; 

The  ICC  is  directed  to  issue  regulations  prohibiting  tariffs  that  fail  to  clearly  and 
concisely  state  the  actual  rates  which  apply  to  the  service  provided; 


Honesty-in-billing  is  statutorily  required  by  prohibiting  "phantom"  rates  and  re- 
quiring that  discounts  be  given  to  the  party  pa5dng  for  transportation  services;  and 

Motor  carrier  contracts  must  be  in  writing  and  must  contain  certain  basic,  mini- 
mum information  which  is  already  provided  for  in  the  law. 

Mr.  Chairman,  I  have  tried  to  construct  an  honest  and  fair  compromise  bill  that 
will  guarantee  that  those  who  are  most  in  need  receive  the  money  they  are  right- 
fully due,  that  those  who  are  too  small  to  pay  are  not  unduly  burdened,  and  that 
those  who  legally  owe  and  can  afford  to  pay  receive  fair  treatment. 

It  is  time  to  end  gridlock.  Get  at  least  some  money  to  those  who  need  it  and  move 
on. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  I  will  now  proceed  to  recognize  Members  in  the 
order  in  which  they  appeared  at  the  hearing  this  morning. 

The  gentleman  from  Illinois,  Mr.  Poshard? 

Mr.  Poshard.  Mr.  Chairman,  I  want  to  thank  you  for  these  hear- 
ings. 

This  is  such  a  controversial  issue.  I  am  hopeful  that  we  can  get 
it  ironed  out,  and  that  we  can  pass  some  compromise  between  Mr. 
Mineta  and  Mr.  Lipinski's  positions  on  this  issue. 

Nevertheless,  I  would  like  to  ask  unanimous  consent  for  an  open- 
ing statement  to  be  entered  into  the  record. 

Mr.  Rahall.  Without  objection. 

[Mr.  Poshard's  prepared  statement  follows:] 

Statement  of  Hon.  Glenn  Poshard 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  to  be  here  this 
morning  to  receive  testimony  from  the  various  panel  members  regarding  the  nego- 
tiated rates  issues. 

The  Motor  Carrier  Act  of  1990  revised  national  transportation  policy  and  encour- 
aged a  competitive  environment  in  the  trucking  industry.  One  result  w£is  that  car- 
riers and  snippers  negotiated  individual  rates  for  specific  transportation  services. 
Subsequently,  with  many  motor  carriers  filing  for  bankruptcy,  the  bankrupcy  court 
auditors  and  trustees  have  filed  negotiated  rates  collection  actions. 

Several  bills  have  been  introduced  to  provide  a  legislative  remedy  to  the  nego- 
tiated rate/undercharge  problem  in  the  motor  carrier  industry.  I  look  forward  to 
hearing  from  the  interested  parties  regarding  these  proposed  bills. 

Thank  you,  Mr.  Chairman,  for  holding  this  hearing. 

Mr.  Rahall.  The  gentleman  from  Arkansas,  Mr.  Hutchinson. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman. 

I  commend  you  also  for  your  wisdom  in  holding  these  hearings 
on  a  very  important  subject.  I  also  want  to  commend  Chairman  Mi- 
neta, Mr.  Shuster,  Mr.  Petri  for  your  leadership  on  this  issue. 

I  have  probably  been  contacted  by  more  constituents  in  my  dis- 
trict on  this  issue  than  on  any  other  subject  that  is  before  this  sub- 
committee. I  have  heard  phrases  like  patently  unfair,  a  violation  of 
signed  agreements,  to  describe  the  situation  these  companies  face 
as  a  result  of  the  improper  filings  of  beuikrupt  carriers. 

I  might  also  point  out  the  majority  of  these  compsinies  receiving 
these  back  bills  are  smaU  businesses.  Some  opportunistic  collection 
agencies  have  seen  the  death  of  small  carriers  as  a  chance  to 
produce  considerable  revenue  at  the  expense  of  innocent  shippers 
who  relied  in  good  faith  on  carrier  representations  as  to  their  appli- 
cable rates.  Because  those  rates  were  the  prevailing  rates  in  the 
marketplace  and  the  same  as  those  of  viable  and  profitable  car- 
riers, there  was  no  reason  to  question  their  vgdidity. 

Bankruptcy  trustees  have  retained  the  collection  agencies  at  no 
risk  and  at  no  cost,  only  to  guarantee  a  percentage  of  what  has 
been  recovered.  In  fact,  I  have  in  front  of  me  a  letter  from  one  of 


those  agencies  that  I  think  gives  the  spirit  of  what  has  happened. 
They  say  in  the  letter,  "The  law  mandates  the  published  tariff  rate 
in  effect  at  the  time  of  shipment  must  be  agreed  to  by  all  parties 
involved.  The  fact  that  the  carrier  may  have  misbilled,  misquoted, 
negotiated  or  collected  the  original  amount  billed  is  irrelevant."  I 
think  it  is  quite  relevant. 

Collection  agencies  have  filed  tens  of  thousands  of  lawsuits  alleg- 
ing that  shippers  are  liable  for  rates  often  twice  as  high  as  those 
the  bankrupt  carriers  quoted,  billed,  and  accepted  as  pa5mient  in 
full  of  their  services. 

The  threat  of  undercharge  claims  is  like  a  cancer  in  the  transpor- 
tation industry  and  discourages  shippers  from  using  common  car- 
riers in  order  to  avoid  potential  liability.  It  also  burdens  the  econ- 
omy with  miUions  of  dollars  in  htigation  costs. 

If  the  money  and  energy  now  being  absorbed  by  the  defense  of 
undercharge  claims  could  be  redirected  into  more  productive  chan- 
nels, it  would  do  much  in  itself  to  stimulate  the  economy,  and 
moreover,  would  do  so  without  any  cost  to  the  taxpayers. 

I  am  very  glad  to  be  joining  in  support  and  co-sponsoring  H.R. 
2121  with  Chairman  Mineta  and  Ranking  Member  Shuster  and 
also  co-sponsoring  Mr.  Shuster's  bill,  1710.  I  have  received  so  much 
mail  on  this  issue  I  would  like  to  take  just  a  sample  of  that,  and 
ask  unanimous  consent  to  insert  that  into  the  record. 

Mr.  Rahall.  Without  objection. 

[The  letters  referred  to  by  Mr.  Hutchinson  follow:] 

Awards,  Inc., 
Rogers,  AR,  March  12,  1993. 
Congressman  Tim  Hutchinson, 
Third  Congressional  District, 
Bentonville,  AR. 

Hon.  Tim  Hutchinson:  Enclosed  is  a  copy  of  a  letter  from  a  collection  agency  em- 
ployed by  what  remains  of  Jones  Truck  Lines,  Springdale,  AR. 

Also  enclosed  is  a  copy  of  a  letter  sent  to  you  requesting  information  regarding 
this  situation. 

I  have  been  informed  that  Congress  passed  a  law  recently  that  gives  a  truck  line 
the  right  to  collect  more  money  than  the  rate  that  was  quoted  at  the  time  of  ship- 
ment. They  can  collect  on  shipments  that  were  made  over  four  (4)  years  ago  for 
which  payment  was  made  according  to  their  invoice  terms. 

I  am  definitely  an  Arkansas  hillbilly,  and  I  have  been  proud  of  it  until  NOW.  I 
grew  up  believing  a  man's  word  was  gospel,  and  I  have  practiced  this  policy  all  my 
life.  If  I  understand  what  is  being  told  to  me  by  Carrier  Service  Inc.,  our  Congress 
is  allowing  people  to  go  back  on  their  word. 

I  graduated  from  the  University  of  Arkansas  which  doesn't  classify  me  as  a 
Rhodes  Scholar,  in  many  people's  opinion.  However  I  do  not  believe  that  one  needs 
to  be  a  Rhodes  Scholar  to  determine  that  something  doesn't  jive  right  with  this  law. 

Since  this  matter  is  being  turned  over  for  "immediate  legal  action"  on  March  19, 
1993,  I  would  appreciate  a  response  from  your  office  by  the  same  date.  My  fax  num- 
ber is  (501)  636-6349. 

You  can  save  me  aggravation  and  legal  expenses  by  simply  telling  me. 

1.  Carrier  Services,  Inc.  is  due  the  amount  claimed. 

2.  Carrier  Services,  Inc.  is  not  due  the  amount  claimed. 

Sincerely, 

Jack  Counihan. 


Carrier  Service,  Inc., 
Leola,  AR,  March  4,  1993. 
Re  Jones  Truck  Lines,  Inc.  for  the  amount  of  $5,655.80. 

Awards  Inc., 

2701  N.  Dixieland  Rd., 

Rogers,  AR. 

Dear  Ann:  It  is  our  pwlicy  to  attempt  to  resolve  unpaid  accounts  on  a  voluntary 
basis,  however,  at  this  point  your  actions  do  not  indicate  any  effort  to  resolve  this 
account  voluntarily. 

The  law  mandates  that  the  published  tariff  rate  in  effect  at  the  time  of  shipment 
must  be  adhered  to  by  all  parties  involved.  The  fact  that  the  carrier  may  have 
misbilled,  misquoted,  negotiated,  or  collected  the  original  amount  billed  is  irrele- 
vant. 

Our  client  is  obligated  by  law  to  collect  the  correct  amount.  Therefore,  if  your 
check  is  not  received  within  fifteen  (15)  days  of  the  postmarked  date,  you  will  leave 
us  no  alternative  but  to  forward  this  file  to  an  attorney  for  immediate  legal  action! 
Sincerely, 

Mae  Ruth, 
Carrier  Service,  Iru:. 


Brunner  &  Lay,  Inc., 
Springdale,  AR.  April  29,  1993. 
Hon.  Tim  Hutchinson, 
U.S.  House  of  Representatives, 
Washington,  DC. 

Hon.  Tim  Hutchinson:  I  am  writing  to  urge  you  to  support  H.R.  1710,  the  "Nego- 
tiated Rate  Amendments  of  1993".  We,  like  many  other  companies  have  been  vic- 
tims of  back-billing  efforts  by  trustees  of  bankrupt  common  carriers.  It  has  cost  us 
endless  time  and  dollars  in  preparing  defenses  for  these  back-billing  charges.  In 
some  instances  we  have  had  to  incur  legal  costs.  We  as  many  other  shippers  choose 
our  carriers  based  on  service,  coverage,  and  overall  cost.  When  we  are  quoted  a  spe- 
cific tariff  and  discount  to  ship  product  to  a  particular  location  we  are  under  the 
belief  that  this  is  indeed  a  legitimate  tariff.  It  is  very  difficult  for  us  as  a  company 
to  pay  additional  charges  at  a  later  date  after  we  have  quoted  product  and  billed 
the  agreed  upon  rate  into  our  costs. 

Current  economic  conditions  in  the  United  States  are  very  depressed.  We  are 
struggling  in  our  business  to  try  to  maintain  our  market  share  and  must  be  very 
aggressive  in  our  overall  pricing.  Continued  additional  costs  for  transactions  that  oc- 
curred in  years  past  will  only  deter  the  overall  economic  growth  of  this  country  and 
the  ability  of  companies  to  continue  to  function. 

Please  support  the  bill  and  vote  "Yes"  for  it's  passage  so  that  we  can  get  this  be- 
hind us  and  go  on  to  developing  economic  growth  in  this  covintry  in  the  1990's. 
Sincerely, 

Joseph  Fancher, 
General  Manager. 


Rice  Furniture  &  Appliance,  Inc., 

Waldron,  AR.  May  7,  1993. 
Hon.  Tim  Hutchinson, 
U.S.  Representative, 
Washington,  DC. 

Dear  Congressman  Hutchinson:  Please  be  aware  of  our  support  for  legislation 
to  remove  businesses'  liability  to  pay  additional  freight  charges  to  trustees  of  bank- 
rupt trucking  companies.  We  currently  have  trustees  of  Jones  Truck  Lines,  now  de- 
funct, trying  to  collect  additional  freight  charges  for  the  year  1988.  We  paid  all 
cheirges  as  billed  at  that  time.  To  be  threatened  with  legal  action  to  collect  the  dis- 
count portion  of  five  (5)  year  old  bills  is  totally  absurd.  I  believe  Senator  James 
Exon,  Democrat  of  Nebraska,  has  a  relief  bill  started.  Please  support  legislation  to 
correct  this  problem. 
Sincerely, 

Terry  W.  Rice, 

President. 


RiSON,  AR,  March  16,  1993. 
Re  49  U.S.C.  10761. 
Congressman  TiM  Hutchinson, 
House  Office  Building, 
Washington,  DC. 

Dear  Congressman  Hutchinson:  Numerous  truck  lines  are  in  bankruptcy.  A 
carrier  may  not  charge  or  receive  a  different  compensation  for  transportation  or 
service  than  the  rate  specified  in  the  tariff  on  file  with  the  Interstate  Commerce 
Commission  (49  U.S.C.  10761). 

This  act  of  Congress  (49  U.S.C.  10761)  is  being  used  by  the  bankruptcy  courts  to 
raise  countless  millions  of  dollars  from  thousands  of  unsuspecting  farmers  and  small 
business  people. 

For  example,  Jones  Truck  Lines,  Inc.  filed  for  Chapter  11  in  the  United  States 
Bankruptcy  Court  for  the  Western  District  of  Arkansas,  Fayetteville  Division  on 
July  9,  1991,  Case  No.  91-15475-M. 

Like  most  truck  lines,  Jones  Truck  Lines  gave  unpublished  discovmts.  Now  all  of 
its  thousands  of  customers  are  being  billed  for  shipments  at  least  as  far  back  as 
1988.  Attached  is  just  one  example.  In  this  example.  Sierra  Heating  System  in  Jas- 
per, Georgia  made  a  shipment  to  Trucks  &  Sons  in  El  Dorado,  Arkansas.  Jones 
Truck  Lines  billed  to  and  received  from  Trucks  $126.96.  Years  later,  an  auditor  de- 
cides that  Trucks  should  have  paid  an  additional  $101.83.  Accordingly,  Trucks  has 
been  billed  $103.87  plus  $12.58  in  interest. 

Thousands  who  received  no  notice  of  these  bankruptcies  are  being  billed  addi- 
tional millions  of  dollars.  This  is  the  worst  example  that  I  have  seen  of  the  adage, 
"ignorance  of  the  law  is  no  excuse".  I  just  returned  from  Las  Vegas  on  a  discounted 
air  fare.  I  have  no  idea  if  the  fare  discount  was  published  or  not.  Now,  I  worry  that 
I  may  be  forced  to  pay  full  fare  should  the  airline  take  bankruptcy.  This  practice 
needs  to  be  stopped  before  this  unfair  idea  is  expanded  to  other  areas.  Not  only  is 
it  unjust,  it  is  bad  for  business. 

There  is  a  bill  before  Congress  to  stop  this  unjustified  practice.  What  is  the  status 
of  the  bill?  What  is  your  position  on  the  issue  of  stopping  the  bankruptcy  courts 
from  making  these  unwarranted  charges?  What  are  you  doing  to  speed  passage  of 
the  bill? 

I  look  forward  to  hearing  from  you.  With  best  personal  regards,  I  am, 
Cordially  yours, 

Sanford  L.  Besmear,  Jr. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Cahfomia,  Mr.  Hamburg. 

Mr.  Hamburg.  No  opening  statement,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  California,  Mr.  Kim. 

Mr.  Kim.  Mr.  Chairman,  I  don't  have  any  written  comments 
today.  I  would  just  like  to  say  that  I  am  pleased  to  let  you  know 
that  I  was  cosponsor  of  H.R.  2121,  and  I  would  like  to  commend 
Chairman  Mineta  and  Ranking  Member  Shuster  for  their  efforts  in 
putting  this  together,  I  am  anxious  to  hear  Mr.  Donohue's  testi- 
mony this  morning. 

Thank  you, 

Mr.  Rahall.  The  gentleman  from  Alabama,  Mr.  Cramer. 

Mr.  Cramer.  Mr.  Chairman,  I  don't  have  an  opening  statement. 
I  want  to  congratulate  you  and  Mr.  Mineta  and  the  R^iking  Mem- 
bers for  conducting  this  hearing,  and  I  look  forward  to  the  testi- 
mony. 

Mr.  Rahall.  The  gentleman  from  New  Jersey,  Mr.  Franks, 

Mr.  Franks.  No  opening  statement,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Tennessee,  Mr.  Clement. 

Mr.  Clement.  Mr.  Chairman,  in  my  opinion  this  is  one  of  the  top 
issues  this  subcommittee  will  face  during  the  103rd  Congress.  Un- 
like the  101st  and  102nd  Congress,  we  cannot  afford  to  delay  and 
defer  this  issue  any  longer.  We  must  resolve  this  issue  once  and 
for  all. 
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The  undercharge  crisis  is  affecting  hundreds  of  thousands  of 
businesses  across  our  Nation.  Small,  medium  and  large  businesses 
must  make  additional  payments  for  freight  bills  considered  paid  in 
full  for  as  long  as  five  years  ago.  If  allowed  to  continue,  the  Inter- 
state Commerce  Commission  estimates  the  crisis  could  cost  the 
economy  as  much  as  $32  bilUon. 

We  have  a  responsibiUty  to  protect  these  businesses  from  poten- 
tial bankruptcy  and  loss  of  jobs  when  a  carrier  goes  under.  But  we 
also  have  a  responsibihty  to  address  the  concerns  raised  by  the  em- 
ployees of  the  bankrupt  carriers  who  are  owed  tens  of  millions  of 
dollars. 

As  a  cosponsor  of  H.R.  2121,  I  believe  Chairman  Mineta's  legisla- 
tion is  the  best  legislative  proposal  in  addressing  this  crisis  while 
at  the  same  time  assuring  that  some  money  will  be  funneled  into 
the  bankruptcy  pool  for  pajnnent  to  unsecured  creditors.  This 
would  include  back  wages  and  pension  funds  for  employees. 

I  look  forward  to  hearing  from  our  witnesses  and  exploring  ways 
we  can  improve  H.R.  2121. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentlelady  from  Texas,  Ms.  Johnson. 

Ms.  Johnson.  Thank  you,  Mr.  Chairman. 

I  have  no  real  formal  statement.  I  want  to  applaud  all  the  au- 
thors for  attempting  to  address  the  problem,  and  I  hope  working 
together  we  can  come  up  with  a  solution  that  all  parties  involved 
can  feel  that  they  have  had  their  day  and  get  some  reasonable  res- 
olution to  the  problem.  And  I  thank  the  Chairman  for  his  leader- 
ship as  well. 

Thank  you. 

Mr.  Rahall.  The  gentleman  from  South  Carolina,  Mr.  Clybum? 

Mr.  Clyburn.  Mr.  Chairman,  I  have  no  opening  statement. 

Mr.  Rahall.  The  Chair  thanks  all  Members. 

We  will  now  proceed  with  our  witness  list,  the  first  being  Mr. 
Mortimer  L.  Downey,  Deputy  Secretary,  U.S.  Department  of  Trans- 
portation, Washington,  D.C.  I  understand  he  is  accompanied  by  Jo- 
seph F.  Canny,  Deputy  Assistant  Secretary  for  Policy  and  Regu- 
latory Affairs. 

While  our  first  witness  is  coming  forward,  the  Chair  will  remind 
all  witnesses  today  that  without  objection,  aU  prepared  statements 
will  be  made  a  part  of  the  record  as  if  actually  read.  The  witnesses 
may  proceed  as  they  desire. 

Mr.  Downey. 

TESTIMONY  OF  MORTIMER  L.  DOWNEY,  DEPUTY  SECRETARY, 
U.S.  DEPARTMENT  OF  TRANSPORTATION,  ACCOMPANIED  BY 
JOSEPH  F.  CANNY,  DEPUTY  ASSISTANT  SECRETARY  FOR 
POLICY  AND  REGULATORY  AFFAIRS 

Mr.  Downey.  Thank  you,  Mr.  Chairman.  I  will  try  to  summarize 
my  statement. 

I  am  pleased  to  be  with  you  today  and  I  hope  that  the  oppor- 
tunity of  this  hearing  is  in  fact  the  catalyst  for  all  parties  to  dis- 
cuss and  resolve  this  long-standing  issue. 

I  won't  spend  time  describing  the  history.  We  have  all  studied 
that  at  length.  What  is  really  pressing  now  is  the  fact  that  we  have 
a  serious  problem  and  it  needs  to  be  resolved  promptly  and  equi- 
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tably  because  it  is  affecting  not  only  large  and  smeill  businesses, 
but  churches,  charitable  organizations,  and  even  individuals. 

The  problem  is  placing  a  terrible  burden  on  the  economy,  and 
has  been  doing  so  since  the  mid-1980s.  Estimates  of  the  direct  costs 
range  as  high  as  $38  billion  in  potential  claims.  And  just  as  impor- 
tant, this  problem  is  imposing  severe  indirect  costs,  diverting  at- 
tention and  resources  that  could  be  better  put  towards  a  productive 
economy. 

As  the  issue  moves  slowly  through  the  courts,  there  are  constant 
new  developments.  Just  yesterday  the  Supreme  Court  issued  a  de- 
cision, but  that  is  only  one  step  in  a  very  long  process  of  resolution. 
It  would  be  preferable  to  try  to  resolve  this  issue  quickly  from  the 
standpoint  of  fairness. 

We  don't  believe  we  should  perpetuate  a  system  where  two  par- 
ties have  agreed  on  a  price  for  service,  and  then  a  higher  amount 
can  be  collected  years  later.  On  occasion  this  process  has  fostered 
unethical  activities,  such  as  forcing  carriers  into  bankruptcy  be- 
cause they  have  been  judged  to  be  'Svorth  more  dead  than  alive." 
One  carrier  has  even  been  convicted  of  criminal  activity,  tampering 
with  tariffs  in  order  to  extract  increased  vmdercharges. 

The  Administration  sympathizes  deeply  with  the  problem  that 
confronts  the  employees,  the  pension  funds,  and  other  creditors  af- 
fected by  bankruptcy.  But  the  current  system  is  not  effectively 
righting  that  wrong,  nor  will  it  in  the  future.  Overhead  is  siphon- 
ing off  substantial  portions  of  the  amounts  collected. 

It  is  just  not  equitable  to  try  and  meet  those  real  needs  of  drivers 
and  other  creditors  by  selecting  out  certain  shippers  who  in  good 
faith  negotiated  and  paid  rates,  and  are  subsequently  asked  to  pay 
higher  rates  in  order  to  solve  their  problem. 

I  commend  Chairman  Mineta  for  his  proposal,  H.R.  2121,  which 
has  been  cosponsored  by  Mr.  Shuster  and  by  a  number  of  other 
Members.  I  know  that  the  Chairman  has  worked  hard  for  several 
years  to  develop  a  consensus  solution.  So  far,  a  mutually  acceptable 
compromise  among  shippers,  carriers,  and  labor  has  been  elusive, 
but  I  want  to  go  on  record  offering  the  Department's  full  support 
to  all  efforts  to  achieve  compromise. 

For  now,  I  believe  the  Chairman's  proposal  is  a  good,  comprehen- 
sive approach,  one  which  embodies  elements  of  compromise  that  all 
parties  should  be  able  to  work  with,  and  which  should  be  a  basis 
for  putting  this  problem  behind  us. 

We  particularly  endorse  provisions  such  as  ratification  of  past 
coded  discounts  and  the  provision  of  alternative  means  to  resolve 
disputes.  As  you  know,  the  scope  of  this  problem  has  expanded  over 
the  past  several  years.  Now  it  threatens  customers  who  use  con- 
tract motor  carriage. 

Many  disputes  today  allege  that  invalid  contract  carriage  may 
have  occurred,  and  consequently  higher  rates  should  apply.  H.R. 
2121  contains  a  provision  dealing  with  such  disputes  and  should  go 
a  long  way  towards  solving  them. 

On  the  other  hand,  another  emerging  issue,  that  of  so-called 
range  tariffs,  is  not  addressed.  A  range  tariff  is  a  tariff  that  dis- 
closes only  a  range  of  possible  rates.  The  ICC  is  attempting  to  deal 
with  this  problem  administratively,  but  again,  a  legislative  solution 
could  provide  greater  certainty. 
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We  recommend  that  the  committee  consider  treatment  of  these 
range  tariffs  in  a  way  similar  to  that  proposed  for  the  coded  dis- 
counts; that  is,  ratify  them  for  the  past,  but  estabhsh  standards  for 
the  future. 

Over  the  years,  shippers,  carriers,  labor,  and  other  interested 
groups  have  proposed  compromise  legislative  solutions.  This  year  is 
no  exception,  with  several  other  potential  solutions  before  us.  There 
are  provisions  in  these  other  proposed  bills  which  are  appropriate 
and  which  should  be  considered.  But  generally,  H.R.  2121  would 
make  the  major  steps  towards  solving  the  problem.  Some  of  its  so- 
lutions, however,  are  only  temporary,  providing  only  two  years  of 
relief. 

What  would  prevent  the  problem  from  recurring?  While  it  can  be 
argued  that  shippers  are  on  notice  and  should  take  steps  to  protect 
themselves,  that  may  not  be  practical. 

Small  shippers  have  no  way  of  knowing  whether  or  not  they  are 
paying  a  filed  rate.  Therefore,  we  strongly  support  the  bill's  provi- 
sions for  a  report  by  the  ICC  on  the  potential  need  to  extend  the 
bill's  solution,  as  well  as  the  proposed  Transportation  Research 
Board  study  on  the  benefits  of  tariff  filing  and  the  need  for  any 
permanent  changes  to  that  system. 

In  conclusion,  we  believe  it  is  extremely  important  that  this  prob- 
lem be  resolved  in  the  interests  of  fairness,  in  the  interests  of  the 
industry,  and  in  the  interests  of  the  economy  as  a  whole. 

We  take  note  of  the  legitimate  concerns  of  labor  and  others  who 
have  suffered  as  a  result  of  bankruptcies  and  recognize  their  need 
for  compensation.  We  are  hopeful  that  further  compromise  is  pos- 
sible to  achieve  a  beneficial  outcome  for  all. 

In  particular,  we  recognize  there  is  severe  disagreement  over  the 
provision  of  Section  2,  which  effectively  prohibits  collection  of  im- 
dercharges  for  transportation  provided  before  September  30,  1990. 
We  do  believe  it  is  important  that  an  expedited  approach  should  be 
enacted  to  resolve  all  claims.  But  the  committee,  working  with  the 
parties,  may  wish  to  consider  further  the  "statute  of  limitations" 
date  and  the  fair  settlement  of  claims  percentages. 

But  with  or  without  complete  consensus,  there  is  a  critical  need 
to  act  on  this  matter  now.  We  support  H.R.  2121  as  the  soimd  basis 
for  that  action. 

We  look  forward  to  working  with  this  committee  to  fine-tune  the 
bill,  to  help  move  it  towards  a  prompt  enactment. 

That  completes  my  statement,  Mr.  Chairman.  I  would  be  glad  to 
answer  any  questions. 

Mr.  Rahall.  Let  me  begin  by  noting  there  are  good  aspects  to 
Chairman  Mineta's  bill.  I  might  note  as  well  there  are  some  letters 
between  Chairman  Mineta  and  Representative  Lipinski's  bills  that 
I  don't  think  can  be  glossed  over  very  lightly. 

Both  bills  do,  of  course,  set  up  settlement  procedures  based  on 
percentages,  although  those  percentages  are  different,  and  that  will 
be  a  subject  of  negotiation.  Both  bills  treat  small  businesses  and 
charities  separately.  And  both  bills  do,  as  you  have  recommended 
in  your  testimony,  sanction  coded  rates  in  the  past,  that  is,  within 
the  context  of  undercharge  claims,  although  they  do  have  different 
phase-out  periods  in  the  fiiture  for  coded  rates. 
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So  there  are  those  same  letters  between  both  bills.  And  I  think 
we  ought  to  note  that,  as  well  as  the  fact  that  in  Representative 
Lipinski's  bill,  for  the  first  time  we  have  people  coming  forward 
with  a  proposed  legislative  solution  as  well. 

I  am  happy  that  you  left  open  some  room  for  negotiations  on  this 
issue,  and  we  hope,  of  course,  to  work  with  you  and  your  depart- 
ment as  we  try  to  reach  a  compromise  on  this  issue. 

Some  have  raised  doubts  about  the  constitutionality  of  any  provi- 
sion which  leads  to  the  elimination  or  immunization  of  a  claim. 
Has  the  department  reviewed  all  the  pending  legislation  from  that 
viewpoint,  that  is,  the  constitutionality  of  it,  and  if  not,  would  you 
please  submit  such  a  review  for  the  record? 

Mr.  Downey.  We  have  not,  and  we  will  submit  that  for  the 
record. 

Mr.  Rahall.  And  we  would,  of  course,  appreciate  any  results  or 
any  other  information  you  can  shed  on  the  constitutionality  of  this 
point. 

Mr.  Downey.  We  would  be  glad  to  do  that,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you. 

[The  information  received  from  Mr.  Downey  follows:] 

Constitutionality  of  Legislation  Eliminating  or  Immunizing  Claims 

DOT  attorneys  have  reviewed  the  proposed  legislative  solutions  to  the  under- 
charge problem  and  are  of  the  view  that  they  do  not  violate  constitutional  require- 
ments. 

The  primary  constitutional  question  raised  is  whether  legislative  provisions  that 
would  limit  claims  by  or  on  behalf  of  a  carrier  against  a  shipper  would  violate  the 
Takings  Clause  of  the  Fifth  Amendment.  In  order  to  do  so,  such  claims  would  have 
to  be  'Vested  property  rights,"  which  they  are  not.  Undercharge  claims  have  no  con- 
tractual basis;  in  fact,  they  are  in  contravention  of  the  express  terms  of  applicable 
contracts.  Their  basis  is  in  the  interpretation  of  a  statutory  provision  that  may  be 
altered  or  even  eliminated  at  any  time  by  the  Congress.  Noncontractual  benefits 
that  have  not  been  received,  and  for  which  there  is  a  mere  expectation  of  receiving 
at  best,  are  not  "property  rights"  that  cannot  be  abridged  without  just  compensa- 
tion. See,  e.g.  United  States  Railroad  Retirement  Board  v.  Fritz,  449  U.S.  166  (1980). 

It  is  further  well  established  that  "legislation  readjusting  rights  and  burdens  is 
not  unlawful  solely  because  it  upsets  otherwise  settled  expectations."  Pension  Bene- 
fit Guaranty  Corp.  v.  Gray,  467  U.S.  717  (1984). 

Mr.  Rahall.  I  recognize  Mr.  Petri. 

Mr.  Petri.  If  relief  from  undercharge  prices  is  granted  for  only 
two  years,  is  it  possible  the  undercharge  crisis  would  continue  to 
plague  us  after  that  period? 

Mr.  Downey.  It  is  conceivable.  It  would  depend  on  the  behavior 
of  shippers  and  carriers.  We  do  believe  that  the  attention  that  has 
been  given  to  it  will,  in  effect,  put  people  on  notice  that  they  should 
behave  according  to  the  rules. 

We  also  expect  that  the  Interstate  Commerce  Commission  will  be 
more  forthcoming  in  enforcing  the  rules.  But  in  my  statement,  I  do 
recommend  the  attention  be  given  to  a  study  of  where  we  should 
go  in  the  future  so  we  do  not  find  ourselves  in  this  problem  again. 
The  priority  clearly  has  to  be  resolving  the  past,  then  looking  to  the 
future. 

Mr.  Petri.  I  think  in  your  statement,  you  indicated  that  you  be- 
lieve that  legislation  to  resolve  the  undercharge  crisis  should  ad- 
dress the  problem  of  range  tariffs.  Could  you  explain  range  tariffs, 
how  they  are  used,  and  the  potential  theory  in  an  undercharge  sit- 
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uation?  Are  you  aware  of  a  situation  in  which  a  range  tariff  theory 
results  in  an  undercharge? 

Mr.  Downey.  A  range  tariff  discloses  only  a  range  of  possible 
rates  which  might  be  charged  for  particular  shipments.  Such  tariffs 
have  been  filed  with  the  ICC  and  were  accepted  as  legal  tariffs  at 
the  time,  but  may  be  subject  to  challenge. 

Rather  than  start  an  entire  new  excursion  through  the  courts, 
our  recommendation  is  that  these  be  treated  in  the  same  way  as 
coded  tariffs — in  effect,  as  flexible  instruments  that  were  legally 
filed  but  perhaps  should  be  restructured  in  the  future. 

Mr.  Petri.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you. 

The  Chair  recognizes  the  full  committee  Chairman,  Mr.  Mineta? 

The  Chair.  Th^ik  you  very  much. 

Mr.  Secretary,  let  me  first  of  all  thank  you  for  the  support  of  the 
department  and  the  administration  relative  to  H.R.  2121  in  the 
statement  this  morning. 

You  mentioned  in  your  testimony  the  terrible  burden  that  the 
unresolved  undercharge  problem  imposes  on  the  economy.  I  share 
that  concern.  There  are  enormous  economic  resources  in  this  coun- 
try which  can  expand  companies'  investments  in  improved  produc- 
tivity and  creating  jobs.  Instead,  however,  those  resources  are  tied 
up  as  companies  worry  about  legal  expenses,  possible  future  judg- 
ments, and  the  general  uncertainty  about  what  they  will  have  to 
pay  and  when  they  will  have  to  pay  it. 

You  mentioned  an  estimate  of  claims  as  high  as  $38  bilhon.  I  be- 
lieve only  a  small  part  of  that  will  ultimately  be  paid  into  the  es- 
tates of  the  bankrupt  carrier,  and  that  even  less  will  be  paid  out 
to  employees  and  pension  funds.  Yet,  in  the  meantime,  the  entire 
$38  billion  cloud  hangs  over  the  economy,  depressing  investment 
and  job  growth. 

I  am  wondering  if  you  could  give  us  your  views  on  how  this  situ- 
ation negatively  impacts  the  economy  and  job  growth. 

Mr.  Downey.  Mr.  Chairman,  the  thing  that  the  economy  needs 
most  is  certainty.  And  I  think  what  we  have  here  is  a  situation 
where  firms  are  faced,  as  are  the  other  parties  in  this  dispute,  with 
a  great  deal  of  uncertainty.  I  would  hate  to  be  a  small  business 
going  to  my  banker  with  a  liabihty  on  the  books  of  uncertain 
amount  and  imcertain  timing  and  one  that  is  very  difficult  to 
explain. 

I  think  that  kind  of  uncertainty  chills  people's  ability  to  make  in- 
vestments and  to  move  forward.  Regardless  of  how  they  may  feel 
about  the  actual  outcome,  it  is  something  that  is  there  and  must 
be  disclosed,  and  it  is  having  a  chilling  effect. 

The  Chair.  Has  the  department  taken  a  look  at  how  much  poten- 
tially, even  if  a  large  amount  were  being  paid  into  the  estate  of  the 
bankrupt  carriers,  as  to  how  much  in  fact  might  be  paid  out  to  em- 
ployees or  pension  trust  fiinds? 

Mr.  Downey.  Mr.  Chairman,  we  don't  have  a  precise  estimate, 
but  the  inescapable  fact  is  that  a  great  deal  of  any  recovery  will 
be  taken  up  by  all  of  the  administrative  costs,  first,  in  arriving  at 
the  recovery,  and  second,  in  arriving  at  the  distribution.  There  is 
a  wide  range  of  estimates,  but  seldom  would  it  represent  anything 
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like  a  majority  of  the  funds  collected  and  in  some  cases  could  be 
very  few  cents  on  the  dollar. 

The  Chair.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Texas,  Mr.  Laughlin? 

Mr,  Laughlin.  Thank  you,  Mr.  Chairman.  I  don't  have  any  ques- 
tions at  this  time. 

Mr.  Rahall.  I  am  sorry,  the  Chair  is  going  out  of  order  anyway. 

Mr.  Laughlin.  I  am  just  trying  to  help  the  Chair. 

Mr.  Rahall.  The  gentleman  from  Illinois,  Mr.  Poshard? 

Mr.  Poshard.  Thank  you,  Mr.  Chairman. 

Just  a  brief  question.  It  has  been  brought  to  my  attention,  Mr. 
Secretary,  that  the  effect  of  this  situation  right  now  may  be  harm- 
ing a  lot  of  the  smaller,  newer  carriers,  because  a  lot  of  the  people 
who  are  seeking  to  transport  their  goods  across  the  country  are 
sticking  with  the  large,  major  carriers  to  ensure  that  the  filings  are 
taking  place;  they  may  not  trust  some  of  the  smaller,  emerging 
companies  to  comply  with  the  I.C.C.  regulations.  And  the  overall 
effect  of  this  may  be  that  we  are  stagnating  the  growth  of  these 
emerging  companies. 

Is  that  something  that  has  been  brought  to  your  attention?  Do 
you  have  any  experience  with  that? 

Mr.  Downey.  It  has  not  been  brought  to  my  attention  but  it  cer- 
tainly sounds  like  a  possible  outcome.  The  fact  that  the  carriers  in 
general  support  the  resolution  of  this  issue  certainly  indicates  their 
interest  in  putting  it  behind  us. 

You  might  address  the  question  to  the  carriers  when  they  testify 
later  this  morning. 

Mr.  Poshard.  Thank  you. 

That  is  the  only  question  I  have  at  this  time.  Mr.  Chairman, 
thank  you. 

Mr.  Rahall.  The  gentleman  from  Arkansas,  Mr.  Hutchinson? 

Mr.  Hutchinson.  Thank  you  for  your  testimony. 

Since  the  Motor  Carrier  Act  of  1980,  does  the  commission  have 
figures  on  how  many  carriers  with  operating  authority  have  gone 
into  bankruptcy? 

Mr.  Canny.  We  have  had  that  data  in  the  past.  I  am  not  sure 
if  we  have  it  for  you  up-to-date,  but  we  could  supply  it. 

Mr.  Hutchinson.  I  would  appreciate  that. 

[See  insert  at  p.  18.] 

Mr.  Hutchinson.  Does  the  department  see  any  signs  that  the  in- 
dustry is  beginning  to  stabilize,  or  can  we  expect  a  continuation  of 
the  bankruptcies  in  the  future? 

Mr.  Canny.  We  think  that  it  is  stabilizing,  although  there  are 
certainly  going  to  be  some  bankruptcies  continuing.  The  first  wave 
of  bankruptcies  occurred  in  the  early  1980s  when  the  effects  of  de- 
regulation coincided  with  the  economic  downturn,  and  a  number  of 
trucking  companies  had  problems  at  that  point.  Even  then,  how- 
ever, our  figures  indicated  that  trucking  industry  bankruptcies 
were  roughly  proportional  to  bankruptcies  occurring  in  other  seg- 
ments of  the  economy. 

Mr.  Hutchinson.  One  last  question.  We  have  heard  the  figure 
of  the  $38  billion  cloud  that  hangs  over  the  industry  and  the  econ- 
omy, but  does  the  commission  have  any  way  of  calculating  how 
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that  cloud  may  have  impacted  from  the  undercharge  crisis  on  costs 
that  would  have  been  passed  on  to  consumers? 

Mr.  Downey.  At  this  point,  no,  we  do  not  have  any  precise  num- 
bers. 

Mr.  Hutchinson.  Would  you  say  it  has  been  significant,  it  has 
impacted  significantly  the  cost  to  consumers? 

Mr.  Downey.  At  this  point  it  is  hard  to  say.  Again,  looking  to  the 
future  and  going  back  to  your  previous  question  as  well  on  bank- 
ruptcies, over  the  next  period  of  time  we  may  see  more,  but,  again, 
it  is  in  part  a  function  of  an  economy  that  has  yet  to  begin  to  re- 
cover strongly. 

So  we  are  concerned  about  the  trucking  industry  just  as  we  are 
about  the  economy  as  a  whole.  We  hope  measures  will  be  taken  to 
stimulate  the  economy,  and  that  will  help  this  industry. 

Mr.  Hutchinson.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  California,  Mr.  Hamburg. 

Mr,  Hamburg.  No  questions. 

Mr.  Rahall.  The  gentleman  from  CaUfomia,  Mr.  Kim. 

Mr.  Kim.  Yes,  going  back  to  this  $38  billion  that  you  estimated, 
that  is  potential  claim  as  high  as  $38  billion,  I  am  just  curious, 
how  did  you  get  those  figures?  Is  that  read  from  the  record  already 
filed,  or  was  that  just  estimated? 

Mr.  Downey.  We  are  reporting  an  estimate  made  by  others  in 
that  respect,  and  my  understanding  is  that  it  represents  a  broad- 
brushed  approach  to  all  of  the  potential  rates  that  were  paid  in  the 
past  against  the  estimate  of  what  might  be  collected  if  all  of  those 
cases  resulted  in  recoveries. 

It  is  a  large  number,  it  is  not  a  likely  outcome,  but  merely  the 
far  extent  of  the  range.  We  could  provide  further  information  for 
the  record  on  that  if  you  so  desfre. 

[The  information  received  follows:] 

The  $38  billion  estimate  of  potential  undercharge  liability  is  a  figure  reported  by 
others.  It  reflects  potential  recovery  settlements  of  all  claims  at  100  cents  on  the 
dollar,  something  that  has  not  happened,  for  all  classes  of  real  and  potential  under- 
charge claims,  including  non-filed  Maislin  claims,  contract  disputes,  coded  discounts, 
range  discounts,  loss-of-credit  discounts,  tariff  applicability  questions,  and  failure  to 
participate  in  governing  tarifis,  such  as  the  mileage  guides. 

Mr.  Kim.  It  is  such  a  high  figure,  I  am  concerned.  Thank  you. 

Mr.  Rahall.  The  gentleman  from  Alabama,  Mr.  Cramer. 

The  gentleman  from  New  Jersey,  Mr.  Franks. 

Mr.  Franks.  No  questions,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Tennessee,  Mr.  Clement. 

Mr.  Clement.  Yes,  Mr.  Chairman. 

Mr.  Downey,  Representative  Lipinski's  legislation  allows  settle- 
ments of  35  cents  on  the  dollar  but  exempts  small  businesses  and 
nonprofits.  Chairman  Mineta's  bill  provides  5,  10  and  15  cents  on 
the  dollar,  as  you  know,  depending  on  whether  the  shipper  was  a 
small  business,  truckload,  or  less  than  truckload  shipper. 

How  much  more  would  the  unsecured  creditors  expect  to  receive, 
and  more  specifically,  the  employees  of  the  bankrupt  carrier  under 
Representative  Lipinski's  proposal? 

Mr.  Downey.  We  would  have  to  provide  an  estimate  for  the 
record  on  that. 
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Part  of  the  issue  would  be  that  the  percentages  are  higher  in  Mr. 
Lipinski's  bill.  Also  those  percentages  would  likely  be  applied  to  a 
much  broader  range  of  disputed  tariffs.  And  it  is  not  exactly  an  ap- 
ples and  apples  comparison. 

In  any  case,  the  issue  of  how  much  would  be  provided  to  various 
creditors  would  be  affected  by  now  much  the  costs  are  to  get  to  the 
point  of  collection,  and  then  how  much  is  actually  passed  through, 
and  what  other  claims  exist  that  would  be  senior  to  the  employees. 

Mr.  Clement.  Under  Representative  Lipinski's  proposal,  would 
they  get  anything? 

Mr.  Downey.  It  is  not  clear  and  would  depend  on  individual 
cases  whether  those  employees  would  get  anj^hing. 

Mr.  Clement.  For  the  record,  Mr.  Chairman,  I  would  like  Mr. 
Downey  to  submit  some  additional  information  following  up  on  the 
questions  that  I  asked. 

Mr.  Rahall.  The  Chair  would  ask  if  you  could  submit  that. 

Mr.  Downey.  Yes,  Mr.  Chairman. 

[The  information  received  follows:] 

Benefits  for  Employees  U^fDER  Legislatively-Mandated  Settlement 

Proposals 

Under  a  standard  bankruptcy  distribution  approach,  the  amount  that  employees 
would  receive  in  particular  settlements  would  depend  on  the  magnitude  of  the  set- 
tlement amount,  and  the  number  and  size  of  the  allowed  employee  claims  relative 
to  both  higher  and  even  lower  priority  claims.  Under  section  507  of  the  Bankruptcy 
Code,  unsecured  employee  claims  for  wages,  salaries,  and  commissions  earned  with- 
in 90  days  before  the  filing  of  a  petition  or  the  date  of  the  cessation  of  the  debtor's 
business,  and  claims  for  contributions  to  employee  benefit  plans  that  arise  from 
services  rendered  within  180  days  of  such  dates,  are  entitled  to  the  "third"  and 
"fourth"  distribution  priorities,  up  to  a  total  individual  amount  of  $2,000.  If  more 
than  a  total  of  $2,000  is  claimed,  it  would  likely  be  given  general  and  unsecured 
creditor  status.  Allowable  administrative  expenses  of  the  estate  are  given  "first"  pri- 
ority, and  certain  claims  arising  in  the  ordinary  course  of  business  after  commence- 
ment of  an  involuntary  case  and  before  the  appointment  of  a  trustee  or  the  order 
for  relief  receive  "second"  priority.  Certain  claims  for  such  things  as  undelivered 
personal  or  household  services  and  taxes  are  given  priorities  subordinate  to  the 
$2,000  employee  priority. 

Thus,  with  respect  to  a  particular  settlement,  the  recovered  amount  may  be  sub- 
sumed within  administrative  expenses  if  allowed  claims  there  remain,  may  accrue 
in  large  or  small  part  to  employees  whose  allowed  "$2,000  claims"  have  not  been 
satisfied,  and  may  even  accrue  to  the  benefit  of  taxing  authorities,  or  the  secured 
or  unsecured  creditors.  Each  case  will  depend  on  the  p^icular  circvmistances  of  the 
estate,  and  we  have  not  inventoried  each  such  matter.  Further,  whether  a  settle- 
ment is  set  at  5%  or  35%  may  make  in  many  circumstances  little  or  no  practical 
difference  to  former  employees. 

Mr.  Rahall.  The  gentlelady  from  Texas,  Ms.  Johnson,  is  recog- 
nized for  questions. 

Ms.  Johnson.  Mr.  Chairman,  I  don't  have  any  questions  at  this 
time. 

Mr.  Rahall.  The  gentleman  from  South  Carolina,  Mr.  Clybum. 

Mr.  Clyburn.  No  questions,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Georgia,  Mr.  Collins. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  appreciate  the  speed  in  which  the  committee  is 
addressing  this  situation,  I  am  a  small  trucking  company  owner, 
and  prior  to  coming  to  Washington,  I  operated  that  business  on  a 
daily  basis. 

I  have  also  negotiated  rates  over  the  years,  and  negotiated  in 
good  faith,  and  I  know  a  lot  of  shippers  in  the  past  and  truckers, 
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too,  who  negotiated  rates  in  good  faith.  So  I  think  it  is  time  that 
we  address  this  situation. 

Going  back  to  the  gentleman  from  Arkansas'  question  about 
bankruptcies,  can  you  provide  a  breakdown  by  year  of  those  bank- 
ruptcies? I  know  Mr.  Canny  mentioned  something  about  the  mid- 
80s. 

Mr.  Downey.  Yes,  we  can  provide  that,  Mr.  Collins. 

[The  information  received  from  Mr,  Downey  follows:] 

U.S.  TRUCKING  FAILURES 

SIC  4212  local         SIC  4213         ^,-  ,„,  ,„,, 
Year  pickup  and        intercity  inter/     ^J,*7„«  ^''"l 

delivery  Intra  "^     a™  age 

1978  100  56  6  162 

1979 104  67  15  186 

1980 237  125  20  382 

1981  380  193  37  610 

1982  627  293  40  960 

1983  675  495  58  1,228 

1984  795  545  71  1,411 

1985 762  716  63  1,541 

1986  734  759  68  1,561 

1987  671  631  57  1,359 

1988 602  578  62  1,242 

1989 676  467  73  1,216 

1990  795       682       116      1,593 

1991  1,345       787       165      2,297 

19921 1,333 739 137      2,209 

Total 9,836      7,133 988     17,957 

1  Preliminaiy. 

Source:  The  Dun  &  Bradstreet  Corp.,  Economic  Analysis  Dept. 

The  Dun  &  Bradstreet  (D&B)  failures  for  the  trucking  industir  are  for  Standard 
Industry  Classification  (SIC)  four-digit  groupings  which  include  numerous  busi- 
nesses in  addition  to  Interstate  Commerce  Commission  (ICC)  regulated  motor  car- 
riers: 

SIC  4212 — local  pickup  and  delivery. 

SIC  4213 — intercity  trucking,  including  intrastate. 

SIC  4214 — local  transportation,  including  storage  companies. 

ICC  authorized  carriers  would  fall  into  SIC  code  4213,  although  this  grouping  is 
not  exclusively  ICC  carriers,  that  is,  this  group  includes  some  purely  intrastate  car- 
riers, and  some  exempt  carriers.  The  breakout  of  ICC-only  carriers  is  not  known  or 
readily  available,  according  to  ICC  staff. 

Mr.  Collins.  And  also,  Mr.  Canny,  you  mentioned  the  fact  that 
the  economic  downturn  in  the  mid-1980s  led  to  or  you  feel  like  led 
to  quite  a  few  bankruptcies. 

Mr.  Canny.  That  is  right.  Again,  we  can  provide  data,  but  there 
was  a  fairly  close  correlation  between  overall  economic  conditions 
and  bankruptcies,  which  is  what  you  would  expect  in  any  industry. 

Mr.  Collins.  Was  it  as  much  an  economic  downturn  in  the  mid- 
1980s,  or  was  that  about  the  same  time  we  had  a  tremendous  in- 
crease in  the  fuel  tax  and  also  increases  in  highway  use  taxes? 

Mr.  Canny.  No,  there  was  a  modest  increase  in  fuel  taxes  after 
the  1982  surface  transportation  legislation,  as  I  recall.  We  will 
have  to  check  the  record,  but  I  don't  beheve  there  was  a  strong  cor- 
relation there  between  the  bankruptcy  data  and  the  fuel  tax  and 
gasoline  charges. 

Mr.  Downey.  There  were  significant  increases  in  fuel  prices  in 
the  latter  part  of  the  1980s. 
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Mr.  Collins.  If  you  would  provide  us  with  the  history  of  those 
taxes,  both  highway  use  taxes  and  fiiel  taxation. 
[The  information  received  follows:] 
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MOTOR  CARRIER  BANKRUPTCIES  VS.  FEDERAL  FUEL  &  USE  TAXES 


FAILURES 

DIESEL 

YEAR 

TOTAL  a/ 

FUEL  <i/GAL.  b/ 

1978 

162 

4.00 

1979 

186 

1980 

382 

1981 

610 

1982 

960 

1983 

1,228 

9.00 

1984 

1,411 

15.00 

1985 

1,541 

1986 

1,561 

1987 

1,359 

15.10 

1988 

1,242 

1989 

1,216 

1990 

1,593 

20.10 

1991 

2,297 

1992p 

2.209 

USE  TAXES  b/ 

Vehicles  over  26M 
lbs.  gross  weight. 
Annual  Tax  $1.50  per 
1,000  lbs. 


Vehicles  55-75,000 
lbs.  gross  weight,  $1 
plus  $22  per  1,000 
lbs.  over  55M;  over 
75M,  $550 


TOTAL  17,957 
p  -  preliminary 

a)  The  Dun  &  Bradstreet  Corp.,  Economic  Analysis  Dept. 

b)  FHWA  Highway  Statistics 

Fuel  expenses  per  mile  decreased  from  18  cents  in  1977  to  14  cents 
in  1987  in  constant  1987  dollars.   The  comparable  figures  for 
operating  licenses/taxes  are  9  cents  in  1977  and  8  cents  in  1987. 

Carriers  have  achieved  real  savings  in  these  areas  as  a  result  of 
fuel  price  reductions  in  constant  dollars  between  1977  and  1987, 
as  well  as  improved  vehicle  efficiency — i.e.,  a  shift  to  fleets 
with  higher  average  miles  per  gallon.   These  results  are  primarily 
due  to  improvements  in  fuel  efficiency.   More  miles  traveled  per 
gallon  of  fuel  consumed  spreads  the  per-gallon  taxes  over  more 
miles,  which  spreads  annual  vehicle  taxes  over  a  greater  number  of 
miles  and  lowers  per-mile  fuel  tax  costs. 1/ 


1/   Thomas  M.  Corsi  and  Joseph  R.  Stowers,  "Effects  of  a 

Deregulated  Environment  on  Motor  Carriers :  A  Systematic 
Multi-Segment  Analysis,"  Transportation  Journal,  Vol.  30,  No. 
3,  Spring  1991,  pp.  4-28. 
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Both  motor  carrier  failures  and  overall  business  failures  have 
gone  up  substantially  in  the  1980's,  providing  evidence  that 
general  factors  in  the  economy  have  been  an  important  cause  of 
motor  carrier  failures.   For  example,  motor  carrier  failures 
reported  by  D&B  doubled  from  a  level  of  610  in  1981  to  1,228  in 
1983,  while  total  U.S.  business  failures  almost  doubled  from 
16,794  to  31,334  during  the  same  period.   More  recently,  a  similar 
trend  was  observed,  as  trucking  failures  rose  by  virtually  the 
same  percentage  as  overall  business  failures  during  the  first  half 
of  1991  (51.6  percent  versus  50  percent). 

Some  cite  the  bankruptcy  rates  calculated  by  D&B  as  evidence  that 
failures  in  the  trucking  industry  are  far  higher  than  in  the 
economy  as  a  whole.   For  1992,  D&B  cites  an  intercity  trucking 
failure  rate  of  about  160  per  10,000  firms,  compared  to  110  per 
10,000  for  all  businesses.   While  the  absolute  numbers  of  business 
failures  cited  by  D&B  may  provide  a  useful  year-to-year  series, 
the  data  on  business  failure  rates  have  serious  shortcomings. 
There  are  uncertainties  in  the  data  base  representing  the  total 
number  of  trucking  firms  (the  denominator  of  the  failure  rate 
calculation).   It  should  be  noted  that  the  failure  rate  depends  as 
much  on  the  denominator  of  the  statistic  (i.e.,  the  total  number 
of  firms  in  the  industry)  as  it  does  on  the  number  of  firms  that 
have  failed.   For  example,  for  1992,  the  D&B  motor  carrier 
statistic  for  intercity  trucking  companies  (SIC  4213)  reflects  an 
industry  population  of  only  about  46,000  carriers,  a  number  not 
even  inclusive  of  all  carriers  regulated  by  the  ICC  (about 
50,000).   Since  the  D&B  number  of  firms  failed  also  includes 
failures  among  non-ICC  regulated  interstate  and  intrastate 
carriers,  the  D&B  failure  rate  is  too  high  because  the  denominator 
used  in  the  statistic  is  much  too  small.   DOT'S  Federal  Highway 
Administration  keeps  an  inventory  of  all  interstate  (private  and 
for-hire)  carriers  subject  to  its  safety  regulation;  this 
inventojry  now  stands  at  over  240,000. 
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Mr.  Collins.  You  mentioned  too  the  prosecution  of  a  carrier  for 
tampering  with  tariffs.  How  many  other  questionable  carriers,  do 
you  have  a  number  that  might  also  have  tampered  or  just  plain 
taken  advantage  of  this  situation? 

Mr.  Downey.  I  would  not  have  an  estimate  of  that.  Perhaps  you 
might  ask  the  Commission  on  that. 

Mr.  Collins.  In  your  personal  opinion,  who  do  you  think  is  going 
to  be  the  benefactors  of  procedures  to  end  this,  or  if  we  do  not  bring 
this  to  an  end,  lawyers,  court  receivers,  or  the  creditors  of  the 
bankrupt  companies? 

Mr.  Downey.  I  would  fully  expect  the  beneficiary,  if  we  do  bring 
it  to  an  end,  would  be  the  American  public  and  the  economy  as  a 
whole. 

Mr.  Collins.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  New  York,  Mr.  Nadler. 

Mr.  Nadler.  Let  me  just  first  say  that  it  is  a  pleasure  to  see  my 
old  friend  from  New  York,  Mr.  Downey,  here  in  his  new  capacity. 
Last  time  we  had  a  chance  to  talk  to  each  other  was  in  the  context 
of  MTA,  the  capital  budget. 

Aside  from  that,  I  have  no  questions  at  this  time.  Thank  you. 

Mr.  Rahall.  The  gentleman  from  California,  Mr.  Tucker. 

Mr.  Tucker.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentlelady  from  Washington,  Ms.  Dunn? 

Ms.  Dunn.  Thank  you,  Mr.  Chairman.  I  have  no  questions.  How- 
ever, I  would  like  to  ask  unanimous  consent  to  submit  a  statement 
for  the  record. 

I  would  like  to  make  it  very  clear,  Mr.  Chairman,  that  I  am  a 
cosponsor  of  H.R.  2121  and  H.R.  1710,  and  very  much  appreciate 
your  deciding  to  hold  hearings  on  this  subject.  Thank  you. 

Mr.  Rahall.  Without  objection,  the  gentlelad/s  statement  will 
be  made  part  of  the  record. 

[Ms.  Dunn's  prepared  statement  follows:] 

Statement  of  Hon.  Jennifer  Dunn 

Mr.  Chairman,  as  a  cosponsor  of  H.R.  2121  and  H.R.  1710,  I  am  gratified  that 
the  Committee  on  Surface  Transportation  has  decided  to  hold  hearings  regarding 
legislative  remedies  for  the  Negotiated  Rates  Issue. 

I  believe  that  it  is  an  unreasonable  practice  for  a  non-household  goods  motor  car- 
rier or  freight  carrier  that  is  no  longer  in  business  to  attempt  retroactively  to  collect 
the  difference  between  a  negotiated  rate  and  a  filed  rate  for  transportation  services. 
Simply,  what  has  evolved  is  a  legal  morass  where  bankrupt  trucking  companies  are 
suing  businesses,  large  and  small,  for  monies  that  they  do  not,  and  should  not,  owe. 
Bankruptcy  lawyers  are  exploiting  a  legal  loophole  to  charge  millions  of  dollars  from 
thousands  of  companies. 

I  have  heard  from  all  too  many  small  businesses  in  my  district  who  lament  the 
situation  where  they  paid  shipping  costs,  in  good  faith,  and  now  years  later,  are 
faced  with  one  of  two  situations: 

1.  pay  additional  thousands  of  dollars  to  bankruptcy  lawyers,  or 

2.  meet  those  same  lawyers  in  court. 

Mr.  Chairman,  in  this  difficult  economy  the  small  businesses  in  my  district  should 
not  be  paying  thousands  of  dollars  to  these  overzealous  attorneys. 

Mr.  Chairman,  I  want  to  extend  a  special  thank  you  to  full  Committee  Chairman 
Mineta  and  Ranking  Member  Congressman  Shuster  for  the  introduction  of  exem- 
plary bills  on  this  issue.  I  believe  that  Chairman  Mineta's  bill,  which  he  introduced 
with  Mr.  Shuster,  will  be  the  legislative  vehicle  which  will  extricate  our  small  busi- 
nesses from  this  debacle.  I  applaud  Chairman  Mineta  for  his  strong  leadership  and 
pledge  my  support  for  the  Negotiated  Rates  Act  of  1993. 
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Mr.  Rahall.  The  gentleman  from  Texas,  Mr.  Laughlin?  First  and 
last. 

Mr.  Laughlin.  Thanks  for  the  recognition,  Mr.  Chairman. 

I  have  a  question  that  last  year  we  went  through  a  lot  of  this, 
and  I  will  tell  you  that  someone  asked  the  question  down  here  on 
the  left,  on  the  other  side  of  the  aisle,  and  I  didn't  hear  all  of  it, 
but  when  we  are  talking  about  beneficiaries — I  appreciate  all  the 
legislation  pending  on  this  issue — the  only  entities  that  it  applies 
to  are  the  bankrupt  carriers;  is  that  correct? 

Mr.  Downey.  That  is  correct. 

Mr.  Laughlin.  And  the  beneficiaries  of  this  will  be  people  who 
are  owed  money  because  of  the  practice  that  took  place  of  not  fol- 
lowing the  rate  structure  that  was  to  have  been  followed  at  the 
time? 

Mr.  Downey.  To  the  extent  there  are  settlements  under  this  leg- 
islation, those  funds  without  substantial  overhead  costs  can  be 
made  available  for  that  purpose. 

Mr.  Laughlin.  That  was  my  understanding. 

Now,  the  question  I  really  wanted  to  ask,  under  any  of  these 
bills,  is  there  an  instance  from  your  viewpoint  that  the  business 
owner  who  is  involved  in  this  practice  will  be  a  beneficiary? 

Mr.  Downey.  No,  there  will  be  no  funds  flowing  to  business  own- 
ers, but  to  the  extent  the  uncertainty  is  resolved  for  that  business 
owner,  I  think  that  is  a  major  benefit  and  a  savings  to  that  individ- 
ual in  legal  costs  that  they  would  otherwise  incur  if  the  route  is 
one  of  continued  controversy. 

Mr.  Laughlin.  The  real  thrust  of  my  question  is,  the  owner  of 
the  business  will  not  end  up  with  money  in  his  or  her  pocket? 

Mr.  Downey.  No. 

Mr.  Laughlin.  Or  his  or  her  corporate  bank  accoimt. 

Now,  to  some  degree,  the  shipper  that  was  involved  in  the  she- 
nanigans will  be  a  beneficiary  also? 

Mr.  Downey.  The  shipper  or  the  carrier? 

Mr.  Laughlin.  Well,  yes,  the  carrier. 

Mr.  Downey.  The  carrier,  again,  will  not  pocket  any  money. 
These  carriers  are  bankrupt.  TThey  are  no  longer  in  business,  so 
their  creditors  receive  certain  funds.  It  would  be  to  their  benefit, 
but  there  is  nothing  to  be  paid  to  the  former  carrier.  They  are  not 
in  business  anymore. 

Mr.  Laughlin.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

The  Chair.  Would  the  gentleman  yield? 

Just  to  follow  up  from  your  earlier  answer,  you  were  talking 
about  roughly  80  percent  of  the  fees  would  be  eaten  up. 

Mr.  Downey.  As  high  as  80  percent.  By  the  time  the  settlements 
arrive  at  the  undercharge  trustee  and  are  distributed  throughout 
estate,  it  could  be  as  high  as  80  percent. 

The  Chair.  So  20  percent  would  be  left  to  the  creditors. 

Now,  because  of  the  priority  in  bankruptcy  proceedings,  it  seems 
to  me  again,  would  it  be  fair  to  say  that  without  any  legislation, 
very  little  of  the  amounts  claimed  will  ever  be  paid  to  employees 
or  to  pensions? 

Mr.  Downey.  It  really  would  depend  on  the  individual  case  and 
whether  there  are  other  secured  creditors  who  are  in  a  higher  posi- 
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tion  in  the  bankruptcy.  Certainly  the  risk  is  there  that  in  many 
cases,  the  employees  will  be  low  on  the  chain  in  terms  of  actual  re- 
covery. 

The  Chair.  Thank  you. 

Mr.  Rahall.  Just  to  follow  on  that,  unless  there  are  changes 
made  in  the  bankruptcy  laws? 

Mr.  Downey.  That  is  correct. 

Mr.  Collins.  Mr.  Chairman? 

Mr.  Rahall.  Yes. 

Mr.  Collins.  Mr.  Downey,  in  cases  where  an  owner  of  a  bank- 
rupt company  had  filed  or  had  provided  personal  guarantees  for 
new  creditors  who  were  petitioned  under  the  bankruptcy,  relief  like 
this  could  be  of  personal  value  to  that  individual,  would  it  not? 

Mr.  Downey.  I  would  think  so.  I  would  like  to  have  our  counsel 
provide  some  information  on  that. 

[The  information  received  from  Mr.  Downey  follows:] 

Accrual  of  Benefit  by  a  Personal  Guarantor 

It  is  certainly  conceivable  that  persons  who  provided  and  made  pajonent  on  per- 
sonal guarantees  to  creditors  could  stand  to  gain  from  any  retroactive  recovery 
made  by  bankrupt  estates.  However,  creditors  holding  allowed  but  unpaid  claims 
would  likely  have  superior  rights  in  such  a  recovery.  Any  benefit  to  a  guarantor 
would  not  have  an  adverse  impact  on  employees  or  other  creditors,  however. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  Chair  has  failed  to  recognize  the  gentleman 
from  New  York  in  proper  order.  Mr.  Levy? 

Mr.  Levy.  That  is  okay,  Mr.  Chairman.  I  have  no  questions  at 
this  time.  Thank  you. 

Mr.  Rahall.  Any  further  Members  desiring  to  ask  questions? 

If  not,  Mr.  Downey,  thank  you  very  much  for  being  with  us  this 
morning. 

Mr.  Downey.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  subcommittee  will  now  hear  fi*om  the  Honor- 
able Gail  McDonald,  Chair  of  the  Interstate  Commerce  Commis- 
sion. She  is  accompanied  by  Richard  Felder,  the  Deputy  Director 
of  Proceedings,  ICC;  and  Henri  Rush,  Deputy  General  Counsel  of 
the  ICC;  and  also  Commissioner  Gregory  Walden  will  be  with  us 
this  morning.  We  appreciate  that. 

TESTIMONY  OF  GAIL  McDONALD,  CHAIR,  INTERSTATE  COM- 
MERCE COMMISSION,  ACCOMPANIED  BY  RICHARD  FELDER, 
DEPUTY  DIRECTOR  OF  PROCEEDINGS,  HENRI  RUSH,  DEP- 
UTY GENERAL  COUNSEL,  AND  GREGORY  S.  WALDEN,  COM- 
MISSIONER 

Ms.  McDonald.  Thank  you. 

I  welcome  the  opportunity  to  present  the  views  of  the  Interstate 
Commerce  Commission  on  the  undercharge  problem,  and  the  var- 
ious legislative  solutions  that  have  been  proposed.  I  am  submitting 
my  full  testimony  and  several  exhibits  for  the  record. 

The  undercharge  crisis  is  one  of  the  most  pressing  issues  facing 
the  trucking  industry  and  its  customers.  The  Commission  has 
gained  considerable  insight  into  the  problem  through  our  experi- 
ence with  undercharges  in  the  context  of  both  administrative  pro- 
ceedings and  court  litigation. 
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I  would  like  to  share  what  we  have  learned  and  offer  our  assist- 
ance in  resolving  this  crisis. 

The  Commission  has  decided  approximately  500  undercharge 
cases  and,  currently,  we  have  an  additional  300  cases  pending.  We 
expect  an  increase  in  filings  in  the  wake  of  Reiter  v.  Cooper. 

Additionally,  on  a  daily  basis,  we  assist  the  public  in  making  its 
way  through  the  uncertainties  in  this  area.  The  exhibits  I  have 
submitted  document  these  activities. 

While  the  Commission  has  been  galvanized  by  the  influx  of  un- 
dercharge matters,  it  is  our  view  that,  ultimately,  the  best  way  to 
comprehensively  resolve  this  crisis  is  through  legislation.  The  Com- 
mission's early  efforts  to  address  the  undercharge  problem  involved 
finding  the  collection  of  undercharges,  those  based  on  the  difference 
between  tariff  rates  and  lower,  unfiled  rates,  to  be  an  unreasonable 
practice. 

The  Supreme  Court  rejected  this  approach  in  Maislin,  and  held 
that  the  Commission's  negotiated  rates  policy  was  inconsistent 
with  the  Interstate  Commerce  Act. 

The  Court  highlighted  the  important  caveat  of  the  "filed  rate  doc- 
trine", that  the  filed  rate  is  not  enforceable  if  the  ICC  finds  the 
rate  to  be  unreasonable. 

Since  Maislin,  we  have  focused  on  developing  an  approach  for 
making  rate  reasonableness  determinations.  A  decision  fiiUy  deter- 
mining our  rate  reasonableness  methodology  will  be  issued  very 
soon.  In  the  meantime,  we  continue  to  adjudicate  cases  that  can  be 
disposed  of  on  grounds  other  than  rate  reasonableness,  such  as  tar- 
iff applicability. 

While  we  have  been  moving  forward  to  resolve  the  undercharge 
problem,  at  the  Commission  level,  we  have  been  forced  to  litigate 
extensively,  and  although  we  have  won  several  significant  court  de- 
cisions, our  rulings  have  not  been  routinely  affirmed. 

Because  the  law  in  this  area  is  still  emerging,  the  Commission, 
as  well  as  the  courts,  must  develop  new  standards  and  guidelines 
in  response  to  each  new  claim  raised  by  the  various  parties. 

Not  surprisingly,  the  many  courts  that  have  become  involved  in 
the  undercharge  issue,  fi*om  bankruptcy  courts  to  district  courts  to 
courts  of  appeals,  have  differed  in  their  reading  and  application  of 
the  Interstate  Commerce  Act. 

Consequently,  piecemeal  and  contradictory  rulings  prolong  legal 
uncertainty  surrounding  these  claims.  In  turn,  this  fosters  addi- 
tional litigation.  One  issue  at  a  time,  claims  and  counter-claims  are 
eventually,  slowly,  resolved. 

For  example,  just  yesterday,  the  Supreme  Court  vacated  that 
portion  of  the  9th  Circuit's  decision  in  Transcon,  which  approved 
the  collection  of  undercharges  in  violation  of  the  ICC's  credit  regu- 
lations. The  Court  remanded  that  portion  of  the  case  to  the  9th 
Circuit  for  reconsideration.  Further  proceedings  before  the  9th  Cir- 
cuit could  lead  to  a  further  appeal  to  the  Supreme  Court. 

The  Court  also  denied  the  Transcon  trustees'  request  to  review 
the  portion  of  the  decision  which  prevents  the  trustee  fi-om  dis- 
avowing Transcon*s  filed  rates.  This  issue  is  now  arguably  resolved 
in  the  9th  Circuit,  but  it  could  be  a  continuing  source  of  litigation 
in  the  remaining  11  circuits. 
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Stated  simply,  the  adjudicatory  process  has  not  proved  an  effec- 
tive vehicle  for  resolving  the  undercharge  crisis.  The  nature  and 
t5^e  of  claims  and  counterclaims  raised  by  the  various  parties 
seemingly  are  limited  only  by  their  counsels'  imagination.  Each  of 
these  must  be  adjudicated  individually  and  make  its  way  through 
the  judicial  review  process  before  we  can  achieve  true  finality. 

A  comprehensive  legislative  package  would  jdeld  tremendous 
savings  and  affect  the  same  end  in  a  fraction  of  the  time. 

As  to  the  legislative  proposals,  I  would  like  to  address  particular 
provisions  that  my  colleagues  and  I  support. 

First,  we  endorse  H.R.  2021's  favorable  treatment  of  small  busi- 
nesses and  charitable  entities.  These  are  least  able  to  bear  litiga- 
tion expenses  and  the  uncertainty  of  potential  exposure. 

Second,  the  settlement  provisions  in  each  of  the  bills  provide  a 
clean  mechanism  for  moving  parties  forward,  although  we  believe 
that  shippers  must  be  given  options  in  addition  to  settlement.  For 
example,  we  strongly  support  the  provisions  that  overrule  the 
Maislin  decision  and  empower  the  Commission  to  make  an  unrea- 
sonable practice  finding  under  certain  circumstances. 

Third,  we  endorse  H.R.  2121's  deference  to  the  Commission  in 
determining  rate  reasonableness.  We  believe  imiformity  in  this 
area  can  only  be  achieved  through  Commission  adjudication  of  rea- 
sonableness. 

Fourth,  in  keeping  with  current  law,  H.R.  2121  authorizes  those 
shippers  who  choose  not  to  settle  to  bring  their  counterclaims  to 
the  Commission  before  paying  the  undercharge  claim.  We  strongly 
support  this  approach  and  believe  that  any  modification  of  it  would 
tilt  the  scales  in  favor  of  the  parties  that  have  not  yet  proven  their 
entitlement  to  additional  transportation  charges. 

We  believe  that  H.R.  202 1's  attorney  fees  provision  does  tilt  the 
scales  by  burdening  shippers  with  the  risk  of  attorney  fees  while 
not  imposing  the  same  risks  on  the  estate  of  the  bankrupt  carrier. 

Finally,  we  strongly  endorse  H.R.  2121's  explicit  codification  of 
the  Commission's  jurisdiction  in  various  areas  such  as  tariff  appli- 
cability and  contact  carriage.  Likewise,  we  favor  the  studies  to  the 
tariff  system,  including  the  possibility  of  electronic  tariff  filing. 

We  welcome  the  opportunities  to  contribute  to  such  a  study.  In 
the  meantime,  our  Commission  is  pursuing  its  own  review  of  elec- 
tronic tariff"  filing  in  Ex  Parte  No.  444.  We  will,  of  course,  make 
that  decision  available  to  you. 

The  Commission  will  continue  its  expeditious  processing  of  un- 
dercharge cases.  We  take  our  responsibility  seriously.  We  rec- 
ommend a  legislative  solution  not  as  the  only  means  of  responding 
to  the  undercharge  crisis,  but  as  the  most  comprehensive,  efficient 
approach  to  its  resolution. 

I  would  be  happy  to  take  your  questions.  My  colleague,  Greg 
Walden,  as  the  Chairman  said,  is  here  with  us  today  as  are  two 
members  of  our  staff  who  have  had  extensive  experience  in  this  im- 
dercharge  area. 

The  Chair  [presiding].  Thank  you  very  much,  Madam  Chair- 
woman. 

On  page  10,  you  indicate  that  in  the  Transcon  bankruptcy  pro- 
ceeding, the  trustee  also  has  been  determined  to  have  no  standing 
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to  challenge  the  lawfulness  of  a  carrier's  own  tariffs  when  it  rep- 
resents the  carriers  as  a  successor  in  bankruptcy. 

This  issue  is  pending  on  appeal  to  the  Supreme  Court.  Yet  you 
say  that  trustees  in  other  bankruptcies  outside  the  Ninth  Circuit, 
especially  in  the  PIE  case,  are  pursuing  similar  claims  and,  in  one 
case,  those  claims  total  more  than  $1  bUlion. 

In  the  interim,  about  $127  million  has  been  collected  from  the 
PIE  bankruptcy  proceedings. 

With  respect  to  claims  based  upon  quoted  rates,  do  you  know  if 
there  are  any  requirements  that  claimants  notify  the  shippers  of 
the  fact  that  the  Supreme  Court  may  or  may  not  preclude  state- 
ment of  these  claims? 

Ms.  McDonald.  Mr.  Rush. 

Mr.  Rush.  Chairman  Mineta,  the  pendency  of  the  Transcon  case 
in  the  Supreme  Court  was  resolved  yesterday.  The  court  declined 
to  review  that,  so  the  ruling  of  the  Ninth  Circuit  that  such  claims 
may  not  be  asserted  stands. 

However,  to  get  to  the  thrust  of  your  question,  there  is  no  re- 
quirement at  the  present  time  that  collection  agencies  or  attorneys 
representing  trustees  reflect  the  fact  that  the  claim  they  are  assert- 
ing has  been  rejected  in  other  jurisdictions.  Indeed,  we  are  in  the 
anomalous  position  in  PIE  where  at  one  point  the  trustees'  attor- 
ney was  asserting  that  there  was  a  right  to  collect  based  on  a  dis- 
trict judge's  determination,  even  though  the  circuit  court  of  appeals 
had  overturned  that  District  Court.  So  that  some  of  the  collection 
practices  are  truly  extraordinary  and  that  is  what  the  Commission 
was  trying  to  get  at  in  connection  with  its  Ex  Parte  MC  208  regula- 
tions. 

The  Chair.  What  about  the  money  that  has  been  collected?  For 
example,  is  it  being  distributed  to  creditors  or  is  it  being  held  in 
escrow  pending  a  final  court  decision? 

Mr.  Rush.  We  were  fortunate  enough  in  the  Transcon  case  to  get 
an  escrow  as  to  the  two  provisions  in  issue,  the  violation  of  credit 
regulations  and  the  coded  discount  tariffs. 

Some  money  has  been  returned  on  the  coded  discount  tariffs  in 
Transcon.  In  PIE,  we  have  tried  for  a  year  and  a  half  to  get  an  es- 
crow and  it  has  never  been  provided.  So  the  question  of  whether 
that  money  will  be  returned  to  shippers  is  very  much  in  doubt  at 
the  present  time. 

The  Chair.  Now,  what  is  the  management  plan  that  was  adopted 
by  the  District  Court  for  the  PIE  case  and  that  you  referred  to  in 
your  testimony — I  believe  it  was  page  11  of  your  testimony?  What 
is  that  management  plan? 

Mr.  Rush.  If  you  don't  mind  my  going  on,  I  have  been  handling 
the  Commission's  litigation  in  this  matter  so  it  is  very  near  and 
dear  to  my  heart. 

Mr.  Rahall.  Certainly. 

Mr.  Rush.  The  management  plan  was  an  attempt  by  Judge 
Moore  to  get  a  handle  on  32,000  cases  that  he  will  ultimately  have 
to  handle  and  to  establish  an  orderly  method  of  processing  those 
cases.  Inasmuch  as  the  largest  set  of  issues  involve  the  question  of 
disavowal  of  discount  tariff  rates,  an  estimated  18,000  out  of  the 
32,000,  he  has  set  that  as  the  first  issue  to  be  addressed. 
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Briefing  on  that  matter,  the  question  of  the  standing  of  the  trust- 
ee, in  other  words,  whether  to  follow  the  Ninth  Circuit  decision 
which  cert  has  been  denied  on  has  been  set  and  completed  as  of 
a  couple  of  weeks  ago.  We  are  hoping  that  he  will  fairly  quickly 
move  to  a  decision  and  we  are  hoping  he  will  follow  the  Ninth  Cir- 
cuit and  indeed  the  Magnolia  Provision  case  which  is  precedent  in 
his  own  circuit. 

If  he  does  that,  that  will  take  care  of  those  18,000  claims.  How- 
ever, the  next  matter  to  be  addressed  is  the  question  of  contract 
carriage  versus  common  CEirriage  and  there  are  a  subst£intial  num- 
ber of  claims  that  fall  in  that  category. 

As  things  now  stand,  that  probably  will  not  be  reached  until  at 
the  earliest  toward  the  end  of  the  year  for  a  decision.  However 
Judge  Moore  rules — and  as  I  have  indicated,  we  are  hopeful  he  will 
follow  the  Magnolia  Provision  and  Transcon — that  will  surely  be 
appealed  to  the  11th  Circuit.  Add  a  year.  In  that  situation  most 
certainly  certiorari  will  be  sought.  Add  another  year.  So  even 
though  reasonably  one  might  conclude  the  matter  had  been  re- 
solved in  the  Ninth  Circuit  and  with  the  Supreme  Court's  denial 
of  cert,  we  are  far  fi-om  a  resolution  of  that  issue,  I  am  sorry  to 
say. 

The  Chair.  Because  of  the  pending  vote  and  other  business  that 
Members  have  to  attend  to,  let  me  yield  at  this  time  to  our  very 
fine  colleague  from  Tennessee,  Mr.  Clement. 

Mr.  Clement.  Chairman  McDonald,  I  just  had  one  question.  If 
I  was  a  shipper  in  Nashville,  Tennessee — and  I  represent  Nash- 
ville— ^who  wanted  to  know  what  the  filed  rate  is,  how  would  I  go 
about  doing  it  and  how  long  would  it  take  to  get  my  answer? 

Ms.  McDonald.  You  could  have  several  ways  to  get  that  infor- 
mation. You  could  call  our  offices  or  the  Office  of  Public  Assistance 
and  ask  them  to  help  you.  If  you  needed  a  very  speedy  resolution 
and  found  our  phone  lines  weren't  answering  you  quickly  enough, 
you  could  go  to  a  tariff"  watching  service.  Those  services  serve  sev- 
eral thousand  customers,  shippers,  every  week.  They  handle  those 
sophisticated  questions  about  tariff  research  so  they  could  verify  for 
you  that  your  rate  was  indeed  filed. 

Mr.  Clement.  What  would  be  the  turnaround  time  if  you  ask  for 
information? 

Ms.  McDonald.  I  would  assume  a  few  hours  fi-om  a  tariff  watch- 
ing service.  Again,  workload  constraints  for  our  people  might  make 
it  longer. 

Mr.  Felder.  If  you  need  something  on  an  ongoing  basis  and  you 
were  a  steady  customer,  you  could  probably  get  a  quick  turn- 
around, I  think.  If  you  showed  up  and  had  an  individual  inquiry, 
you  might  be  hard  pressed  to  get  an  answer  the  same  day. 

Mr.  Clement.  The  fact  is,  you  have  thousands  of  tariffs. 

Ms.  McDonald.  We  have  millions.  We  have  millions  of  tariffs. 
But  if  you  had  a  continuing  interest,  you  would  subscribe  and  get 
regular  tariff  service  reports  so  that  you  saw  when  tariffs  were  up- 
dated. 

Mr.  Clement.  And  all  of  it  is  on  computer? 

Ms.  McDonald.  None  of  it  is  on  computer,  Mr.  Clement.  It  is  a 
paper  file  as  it  is  currently  administered.  We  are  working  on 
changing  that,  but  that  is  the  state  of  it  today. 
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Mr.  Clement.  All  right.  Thank  you. 

The  Chair.  Mr.  Rush,  let  me  also  ask,  have  carriers  attached 
their  own  filing  rates  as  unlawful  and  then  filed  undercharge 
claims? 

Mr.  Rush.  That  is  what  the  shipper  code  issue  is  all  about  Chair- 
man Mineta.  They  say  we  filed  it,  we  got  your  permission  to  file 
it.  Now  we  say  we  did  it  for  a  bad  purpose  so  they  are  unlawfiil 
and  we  want  to  go  to  a  much  higher  rate,  usually  double.  Some- 
times more  than  double. 

The  Chair.  Any  other  cases  under  which  this  happens? 

Mr.  Rush.  They  are  attacking  their  own  contracts.  They  say 
these  look  like  contracts,  but  they  aren't  really.  Besides,  even  if  you 
can  prove  they  have  a  contract,  they  did  not  provide  for  contract 
carriage.  We  have  25  cases  referred  from  the  bankruptcy  court  in 
California  totaling  almost  $100  million  in  that  area. 

The  Chair.  Later  today,  the  ICC  will  be  criticized  for  exacerbat- 
ing this  undercharge  problem,  including  the  account  code  tariff 
problem  and  the  contract  carrier,  common  carrier  dual  operations 
problem. 

I  am  wondering,  how  do  you  respond  to  that  comment? 

Ms.  McDonald.  Mr.  Rush  is  pointing  out  to  me  that  the  change 
of  course  in  1980  allowed  for  dual  operations  in  both  contract  and 
common  carrier  authorities.  How  the  Commission  has  handled 
those  issues  is  perhaps  up  for  debate.  I  would  say  that  we  have  re- 
cently tried  to  deal  with  this.  We  have  discussed  and  voted  on  the 
issue  of  continuing  to  allow  range  and  coded  tariffs.  We  are  about 
to  put  out  final  decisions  in  those  proceedings. 

In  terms  of  contract  regulations,  a  majority  of  the  Commission 
voted  to  repeal  those  regulations,  and  one  of  the  prime  reasons 
they  did  so  was  they  feared  greater  undercharge  liability.  My  per- 
sonal view  in  that  case.  Chairman  Mineta,  was  that  I  thought  it 
was  very  important  to  assert  standards  for  contracts,  and  I  felt 
particularly  that  written  contracts  were  an  important  standard  to 
preserve  and  to  communicate  to  the  industry  to  protect  themselves. 
So  there  is  a  difference  of  opinion.  This  is  of  course  one  of  the  rea- 
sons why  I  support  your  bill.  I  think  that  is  a  very  good  provision 
that  will  help  the  whole  field. 

The.  Chair.  Mr.  Chairman,  I  will  be  back  after  voting. 

Mr.  Rush.  May  I  address  a  legal  point;  that  is,  Mr.  Justice 
White,  in  Reiter  v.  Cooper,  addressed  the  issue.  He  said,  let's  as- 
sume the  Commission  did  do  all  these  terrible  things  they  are  ac- 
cused of.  The  issue  is,  should  the  shippers  be  forced  to  pay?  I  mean, 
I  don't  concede  for  a  moment  that  the  situation  is  the  Commission's 
fault,  but  the  issue  confi-onting  this  committee  is  that  even  if  it 
were,  what  do  you  do  about  shipper  liability.  And  I  think  that  is 
terribly,  terribly  important. 

Mr.  Rahall  [assuming  the  Chair].  Madam  Chair,  do  you  have 
any  idea  of  the  percentage  of  claims  which  are  Maislin  tj^pe  clsiims, 
that  is,  those  dealing  with  situations  where  rates  other  than  the 
filed  rates  were  charged  as  opposed  to  the  percentage  of  claims 
that  relate  to  disputes  over  coded  rates?  Further  those  claims  relat- 
ed to  disputes  over  the  validity  of  the  contract  carrier,  do  you  have 
any  information  on  those  percentages? 
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Ms.  McDonald.  Let  me  ask  the  staff.  My  feeling  is  that  more 
and  more  of  those  claims  are  non-Maislin  type  claims,  but  let's  try 
to  get  precise  percentages. 

Mr.  Felder.  Originally  the  filings  before  the  Maislin  decision 
and  even  post-Maislin  were  mainly  negotiated  rate  claims,  but 
right  after  the  Maislin  decision,  the  t)T)es  of  cases  that  we  started 
to  see  and  the  types  of  filings  that  were  made  in  the  courts  around 
the  country  were  efforts  to  greatly  expand  the  pool  of  undercharge 
claims  to  include  invalid  contracts,  invalid  shipper  codes  and  so 
forth. 

So  I  would  say  that  the  balance  has  clearly  shifted  away  fi-om 
the  negotiated  rate  area,  although  we  continue  to  have  them.  As 
the  Chairman  has  stated,  we  have  decided  over  500  cases,  the  ma- 
jority of  the  decided  cases  were  negotiated  rate  type  cases. 

Mr.  Rush.  We  have  some  gross  figures.  Chairman  Rahall,  that 
basically  in  talking  about  what  we  call  pure  Maislin  claims,  the  fig- 
ures usually  used  are  somewhere  between  $400  million  and  $1  bil- 
lion. In  talking  about  the  remainder  or  the  totality  of  the  problem, 
we  use  a  $32  billion  figure.  That  gives  you  some  rough  idea  to  the 
extent  it  has  spread  beyond  the  original  Maislin  type  claims. 

Mr.  Rahall.  I  understand  the  shift  in  the  balances  there,  but  I 
am  just  trying  to  zero  in  specifically  on  the  percentages  of  the  car- 
rier categories  that  I  mentioned. 

Ms.  McDonald.  Let  us  go  back  and  get  that  for  you  to  the  best 
of  our  ability. 

Mr.  Rahall.  If  you  could  supply  it  for  the  record  later,  I  would 
appreciate.  Looking  for  specific  percentages. 

Mr.  Rush.  Of  claims  or  dollar  values? 

Mr.  Rahall.  Both  categories. 

[The  information  received  from  the  I.C.C.  follows:] 

Question.  What  percentage  of  undercharge  claims  consists  of  Maislin-type  nego- 
tiated rates  cases,  and  what  is  the  total  dollar  amount  at  issue  in  these  cases? 

Answer:  Of  the  approximately  290  undercharge  cases  currently  pending  before  the 
Commission,  slightly  more  than  one-half  consists  of  Maislin-type  cases  {i.e.,  cases 
in  which  the  rate  originally  offered  and  billed  was  never  filed  with  the  Commission). 
A  total  of  $14,700,000  is  at  issue  in  these  cases.  Virtually  all  of  the  remaining  un- 
dercharge cases  pending  before  the  Commission  involve  disavowal  of  contracts  and 
contract  carriage  status.  Well  in  excess  of  $100  million  is  at  issue  in  these  cases. 

However,  this  is  not  representative  of  the  undercharge  claims  that  have  been  as- 
serted. For  example,  the  shipper-code  cases  account  for  most  of  the  claims  that  have 
been  asserted  by  the  Transcon  and  P*I*E  estates,  and  none  of  those  has  come  to 
the  Commission.  Similarly,  none  of  the  so-called  loss-of-discount  cases,  which  in- 
volve violation  of  the  Commission's  credit  regulations,  has  come  yet  to  the  Commis- 
sion, although  recently  a  district  court  in  Chicago,  which  declined  to  follow  the 
Ninth  Circuit's  ruling  in  the  ICC  v.  Transcon  case,i  referred  a  case  to  the  Commis- 
sion for  a  determination  of  whether  the  claims  involved  a  violation  of  the  ICC's  cred- 
it regulations.  2 

In  our  view,  a  better  understanding  for  the  total  universe  and  breakdown  of  un- 
dercharge cases  can  be  gained  by  analysis  of  the  32,000  adversary  proceedings 
brought  b^  the  trustee  of  P*I*E.  As  reported  to  Judge  Moore  by  counsel  for  shippers 
in  connection  with  his  case  management  order  requiring  the  Trustee  to  separate  his 
claims  by  issue,  90  percent  of  all  complaints — accoimting  for  roughly  60  percent  of 
P*I*E's  total  undercharge  claims  of  approximately  $1.5  billion — are  comprised  of 
claims  involving  field  shipper — coded  tariffs  ($900  million).  Contract  carriage  claims 
were  estimated  to  comprise  20  percent  of  the  total  dollar  amount  ($300  million),  and 
the  remaining  20  percent  was  comprised  of  a  mixture  of  claims  involving  such  issues 


i/CC  V.  Transcon  Lines,  990  F.2d  1503  (9th  Cir.  1992),  remanded  in  pertinent  part.  No.  92- 
1547  (U.S.  June  14,  1993). 
■^Lifschultz  Fast  Freight,  Inc.  v.  National  Mfg.  Co.,  804  F.  Supp.  1059  (N.D.  111.  1992). 
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as  tariff  applicability,  classification,  and  loss-of-discount,  as  well  as  Maislin-type  ne- 
gotiated rates  claims  ($300  million).^  Thus,  assuming  an  even  proportion  of  each  of 
the  four  types  of  claims  within  the  catch-all  category,  the  number  of  P*I*E  claims 
that  are  Maislin-type  negotiated  rates  claims  may  be  no  more  than  5  percent. 

Similarly,  in  the  Transcon  proceeding,  according  to  the  materials  submitted  to 
this  Committee  at  its  June  15  hearing,  30  percent  of  the  current  $160  million  in 
undercharge  claims  against  15,000  shippers  are  stated  to  be  Maislin-type  claims 
(i.e.,  $48  million;  4,500  shippers).  However,  prior  to  eUminating  shipper  account- 
code  claims,  the  Trustee's  prior  collection  attorney  indicated  that  he  intended  to  as- 
sert in  excess  of  $1  billion  in  shipper  account-code  claims  against  340,000  shippers.^ 
The  Maislin-type  claims  would  represent  less  thaui  one  percent  of  that  total. 

Thus,  from  this  information,  we  conclude  a  reasonable  estimate  of  the  portion  of 
undercharge  claims  that  have  been  Maislin-type  claims  negotiated  rates  claims 
would  be  no  more  than  5  percent  in  number,  and  less  than  that  in  dollar  amount. 

Mr.  Rahall.  Commissioner  McDonald,  could  you  tell  me  whether 
or  not  the  scope  of  the  Georgia  Pacific  decision  is  limited  to  under- 
charge claims  or  are  you  advancing  this  rate  reasonableness  test  as 
being  generally  applicable? 

Ms.  McDonald.  The  scope  of  the  Georgia  Pacific  methodology  is 
limited  to  the  undercharge  claims,  and  the  reason  I  am  hesitating 
is,  we  are  in  the  process  of  deciding  it. 

Mr.  Rahall.  Why  has  the  ICC  failed  to  depend  on  the  rate  rea- 
sonableness test  that  Congress  put  into  law  as  49  U.S.C.  10701  E.? 
I  guess  I  am  somewhat  at  a  loss  as  to  how  you  would  ignore  this 
statutory  test  in  the  Georgia  Pacific  proceedings. 

Ms.  McDonald.  There  is  debate  over  that  test  and  that  is  one 
of  the  major  things  we  are  weighing  as  we  look  at  this  standard. 

Mr.  Rahall.  Let  me  ask  you  to  look  at  that  a  little  ^^irther  and 
submit  a  more  extensive  answer  if  you  could,  please,  for  the  record. 

Ms.  McDonald.  Sure. 

Mr.  Rush.  The  problem  is,  it  is  pending.  The  initial  Georgia  Pa- 
cific decision  came  to  one  conclusion.  It  has  been  reopened.  There 
have  been  presentations  made  on  both  sides  of  the  issue.  And  until 
the  agency  decides,  as  the  Chairman  indicated,  hopefully  very  soon, 
within  a  month  or  so,  it  is  really  impossible  for  a  commissioner  to 
have  views  on  the  subject  properly  it  seems  to  me. 

Mr.  Rahall.  Okay.  All  right.  I  will  let  you  off  on  that  one,  then. 

As  to  coded  rates,  both  the  Mineta  bill  and  the  Lipinski  bill 
would  phase  them  out  over  different  periods  of  time,  of  course,  yet 
the  ICC  wants  to  continue  their  use. 

Could  you  give  us  some  idea  as  to  what  the  Commission's  fas- 
cination with  coded  rates  is? 

Ms.  McDonald.  You  know,  I  would  not  conclude  that  we  want 
to  continue  the  use  of  these  rates  based  on  our  public  discussion 
on  May  25th.  We  felt  that  their  use  might  be  continued  but  only 
under  the  narrow  scope  of  the  RCCC  decision  and  that  scope  was 
essentially  that  the  traffic  must  be  clearly  identified. 

Then  commissioners  began  debating  on  the  level  of  specificity  of 
that  traffic.  We  could  not  agree  at  that  time  on  the  level  of  specific- 


8  Incidentally,  in  early  1991,  Fidelcor  Business  Credit  Corporation,  P*I*E's  principal  secured 
creditor,  received  relief  from  bankruptcy's  automatic  stay  to  pursue  P*I*E'8  undercharge  claims 
(so-called  accounts  receivables)  at  a  time  when  those  claims  consisted  solely  of  Maidin — type 
and  other  conventional  undercharge  claims.  As  a  basis  for  relief,  Fidelcor  claimed  it  was  owned 
roughly  $37  million,  which  it  claimed  exceeded  P*I*E'8  total  undercharged  claims. 

*See  "Judge  Voids  Transcon  Discounts,  $1  Billion  in  Undercharges  Possible,"  Traffic  World, 
Dec.  2,  1991,  p.  16. 
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ity  required  and  we  will  have  to  hammer  that  out  in  our  final  deci- 
sion. 

Speaking  for  myself,  I  have  been  concerned  about  coded  tariffs 
and  about  those  shipper  codes.  When  I  speak  to  groups,  I  tell  them 
that  they  may  well  have  to  meet  a  Commission  specificity  test  as 
we  try  to  better  articulate  for  the  public  the  RCCC  standard  and 
as  we  increase  our  enforcement  of  it.  But  maybe  just  flat-out  giving 
a  list  of  shipper  names  in  the  codes  is  the  best  way  to  protect  your 
tariffs  and  for  shippers  themselves  to  be  protected.  So  I  do  not  see 
us  as  fending  for  those  shipper  codes. 

Mr.  Rahall.  How  will  yesterday's  Supreme  Court  decision  affect 
the  ICC's  position  on  coded  rates? 

Ms.  McDonald.  Henri? 

Mr.  Rush.  I  view  it  as  addressing  the  matter  of  a  carrier  or  its 
trustee  or  assignees  being  able  to  disavow  their  filed  tariff  rate 
and,  as  such,  it  should  have  no  effect  on  the  Commission's  evalua- 
tion of  the  issue  of  whether  to  permit  the  continued  use  of  codes. 

Mr.  Rahall.  Do  you  see  any  justification  for  having  different  set- 
tlement percentages  for  truckload  compared  to  less-than-truckload 
movements  as  proposed  by  the  chairman's  bill? 

Ms.  McDonald.  Yes,  I  do.  I  think  because  it  is  different  types 
of  carriage  and  different  levels  of  service  involved,  I  do  see  a  wis- 
dom in  making  those  percentages  different. 

Mr.  Rahall.  Let  me  go  with  a  second  round  to  my  colleagues  and 
then  I  may  come  back  with  additional  questions. 

The  gentleman  from  Texas. 

Mr.  Laughlin.  I  have  no  questions. 

Mr.  Rahall.  I  will  proceed,  and  the  gentleman  from  Wisconsin, 
the  Ranking  Republican  Member,  would  like  to  submit  some  ques- 
tions for  the  record.  And  I  would  ask  the  Commission  if  they  would 
respond  to  his  questions  as  well. 

Ms.  McDonald.  Certainly. 

[The  ICC's  responses  to  Mr.  Petri's  questions  follow:! 
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The  Honorable  Nick  Rahall  II 

Chairman 

Surface  Transportation  Subcommittee 

House  Public  Works  and  Transportation  Committee 

B-376  Rayburn  House  Office  Building 

Washington,  D.C.   20515 

Dear  Chairman  Rahall: 


Thank  you  again  for  the  opportunity  to  testify  on  the  vital 
issue  of  motor  carrier  undercharges.  Enclosed  please  find  the 
Commission's  responses  to  the  questions  submitted  for  the  hearing 
record  by  you  and  Congressman  Petri.  Additionally,  the  Commission 
would  appreciate  the  chance  to  respond  to  Mr.  Fox's  testimony  which 
occurred  after  the  Commission  testified.  In  particular,  we  would 
like  to  address  the  issue  of  whether  former  motor  carrier  employees 
and  pension  funds  are  likely  to  receive  any  substantial  monies  from 
recovered  undercharge  payments  to  the  bankrupt  carrier's  estate. 
Our  response  is  also  enclosed.  I  look  forward  to  working  with  you 
on  this  and  other  matters  before  the  Subcommittee. 

Sincerely, 


/iouV 


Gail  C.  McDonald 
Chairman 


Enclosure 


71-134  O  -  93  - 
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Questions  submitted  to  ICC  by  Mr.  Petri. 


PETRI-1 
Question:  You  state  that  the  ICC  currently  has  over  290 
undercharge  cases  before  it.  How  are  these  cases  divided  amongst 
rate  reasonableness,  shipper  code  and  contract  carriage 
determinations? 

Answer:   As  set  forth  in  more  detail  in  response  to  the  question 

from  Sub-Committee  Chairman  Rahall,  slightly  over  one-half  of  the 

undercharge  cases  now  pending  before  the  Commission  are  rate 

reasonableness  cases.   The  remainder  are  attempted  disavowals  of 

contracts  to  provide  contract  carriage.   The  shipper  account-code 

cases  have  not  yet  been  sent  to  the  Commission. 
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Question:  If  legislation  to  address  the  negotiated  rates  issue  is 
not  enacted  this  year,  what  is  your  prognosis  of  the  future  of  the 
regulatory  and  legal  environment  in  this  area? 

Answer:  The  Commission  outlined  the  pressing  need  for  legislation, 

and  the  negative  effects  of  the  current  undercharge  crisis  on  the 

agency  and  its  workload,   on  existing  carriers  and  shippers, 

particularly  the  smaller  carriers  and  shippers,  and  on  the  economy 

generally,  in  its  prepared  testimony,  particularly  at  pages  11-12. 

Without   remedial   legislation,   we   believe   that   the   business 

environment  surrounding  regulated  trucking  will  continue  to  be 

poisoned  by  the  distrust,  uncertainty,  and  instability  caused  by 

the  prospect  of  undercharge  claims.   Newer  and  smaller  carriers 

will  bear  the  brunt  of  this  distrust.   The  regulatory  environment 

will  continue  to  be  swamped  and  weighted  down  by  the  many 

subsidiary  issues  that  must  be  adjudicated  administratively  in 

connection  with  undercharge  claims,  particularly  after  the  Reiter 

decision.'   The  courts  will  continue  to  be  clogged  with  thousands 

of  undercharge  cases.   Finally,  a  great  many  small  businesses  and 

individuals   will   be   coerced   into   paying   large   amounts   of 

unwarranted  claims   because  they  cannot  afford  the  costs  of 

litigation  to  defend  their  rights. 


Reiter  v.  Cooper.  113  S.  Ct.  1213  (1993) 
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PETRI -3 

Question:  In  the  Commission's  opinion,  if  legislation  is  enacted 
addressing  unfiled  rates,  shipper  code  and  contract  case  issues, 
are  we  covering  all  the  potential  innovative  pricing  theories  that 
could  be  used  by  trustees  in  bankruptcy  to  make  undercharge 
allegations?  In  other  words,  after  enactment,  could  there  be  a  new 
theory  surface  which  will  result  in  a  continuation  of  the  same 
problem? 

Answer:    Addressing  the  issues  of  unfiled  rates,  shipper  account 

codes  and  contract  carriage  would  not  cover  all  existing  theories; 

several  major  categories  of  claims  would  remain.  The  Commission  is 

particularly  concerned  about  one  —  the  so-called  loss-of-discount 

claims  for  slow  payment  —  claims  which  are  being  asserted  in 

violation  of  Commission  rules  governing  such  payments.  This  abuse 

was  what  prompted  the  Commission  to  seek  an  injunction  against  the 

Transcon  Trustee's  collection  practices  in  the  first  instance. 

Although  we  are  hopeful  that  this   issue  will   be  resolved 

satisfactorily,  following  the  Supreme  Court's  recent  vacation  and 

remand  of  the  Ninth  Circuit's  decision  in  Transcon  denying  the 

Commission  the  injunction  which  it  sought,  a  long  time  could  be 

consumed  in  the  process.   In  addition,   knowledgeable  sources 

estimate  that  as  much  as  10  percent  of  all  undercharge  claims 

involve  violations  of  the  ICC  credit  regulations.  For  this  reason. 

Chairman  McDonald  suggested  an  amendment  that  would  resolve  this 

problem  at  the  end  of  her  testimony,  and  we  urge  the  Committee  to 

favorably  consider  it. 

Even  if  the  major  categories  of  claims  were  closed  off, 

however,  there  would  be  no  assurance  against  the  representatives  of 

bankrupt  carriers  continuing  to  devise  new  theories  for  asserting 

undercharge  claims,  so  as  to  increase  the  collections  for  the 
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estate  and  their  commissions.  For  example,  trustees  have  now  begun 
to  assert  that,  where  a  carrier  published  a  discount  tariff  rate  to 
apply  to  the  traffic  of  a  particular  shipper,  the  discount  should 
not  have  applied  to  traffic  arranged  by  that  shipper  if  it  was  the 
shipper's  consignee  that  ultimately  paid  the  freight  bill.  (A  list 
of  the  issues  claimed  to  be  presented  in  pending  undercharge  claims 
by  the  P*I*E  Trustee  in  response  to  Judge  Moore's  scheduling  order 
is  attached.) 

It  was  the  Commission's  acknowledged  inability  to  foresee  the 
types  of  issues  which  persons  attempting  to  collect  undercharge 
claims  might  imaginably  conceive  that  caused  the  Commission  to 
adopt  rules  (which  were  struck  down  by  the  reviewing  court)  under 
which  it  would  have  prescreened  claims  to  ensure  that  carriers' 
claims  purportedly  based  on  the  Interstate  Commerce  Act  were 
cognizable  under  that  Act.*  For  the  reasons  outlined  above,  the 
Commission  supports  undercharge  legislation  that  is  as 
comprehensive  as  possible. 

Commissioners  Phillips.  Philbin.  and  Walden.  commenting: 

While  we  agree  with  what  has  previously  been  stated,  we  would 
like  to  note  that  unless  and  until  the  filed  rate  doctrine  is 
repealed,  trustees  in  bankruptcy  will  have  the  renewed  ability  to 
pursue  undercharge  claims  under  the  original  theory  once  the  law 
expires  (if  not  extended  by  separate  legislation) .   Even  if  the 


*  Non-Operating  Motor  Carriers — Collection  of  Undercharges. 
8  I.C.C.2d  742  and  9  I.C.C.2d  35  (1992),  reV d ,  White  v.  ICC.  989 
F.2d  643  (3rd  Cir.  1993), 
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provision  in  H.R.  2121  allowing  the  Commission  to  declare  an 
undercharge  claim  to  be  an  "unreasonable  practice"  is  enacted,  that 
provision  protects  shippers  only  for  shipments  before  September  30, 
1990.  Nothing  would  prevent  a  bankruptcy  trustee  in  the  future 
from  pursuing  a  claim  against  a  shipper  based  on  the  carrier's 
failure  to  file  a  negotiated  rate,  the  precise  situation  that 
started  this  problem. 

Additionally,  while  the  attempt  to  bring  about  tariff 
certainty  through  stricter  tariff  enforcement  and  various  changes 
in  tariff  standards  is  understandable  in  light  of  the  present 
crisis,  it  is  unlikely  that  such  actions,  if  enacted,  will  prevent 
the  recurrence  of  the  problem  of  carriers  failing  properly  to  file 
the  agreed  upon  rate  and  shippers  failing  to  verify  that  the 
negotiated  rate  has  in  fact  been  filed.  Regardless  of  how 
restrictive  the  Commission's  tariffs  rules  are,  without  a  dramatic 
increase  in  the  number  of  enforcement  personnel,  there  is  little 
the  Commission  can  do  to  force  carriers  to  file  tariffs  to  reflect 
agreed-upon  rates.  Thus,  the  burden  will  fall  on  shippers  to 
verify  affirmatively  that  their  negotiated  rates  have  in  fact  been 
filed  in  tariff  form.  The  Commission  staff  has  testified  that  such 
verification  can  take  anywhere  from  a  minimum  of  two  to  three  hours 
to  a  maximum  of  one  to  two  days.  Such  delay  would  unjustifiably 
impose  economic  burdens  on  both  carriers  and  shippers. 
Furthermore,  given  the  hundreds  of  thousands  of  shipments  that  take 
place  in  this  country  each  day,  it  is  and  forever  will  be  an 
impossible  task  for  both  shippers  and  the  ICC  to  ensure  that  a 
tariff  is  on  file  for  each  one  of  those  shipments.   Moreover,  we 
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should  not  assume  that  the  notoriety  of  the  undercharge  crisis  has 
put  all  current  and  future  shippers  on  notice  of  the  risk  of  an 
undercharge  claim.  Because  the  universe  of  shippers  is  too  large 
and  ever-changing,  there  may  be  hundreds  if  not  thousands  of 
shippers  in  the  near  future  who  have  had  no  experience  with  or 
knowledge  of  the  undercharge  problem. 

Therefore,  it  would  not  be  surprising  to  see  a  recurrence,  on 
perhaps  not  as  large  a  scale,  of  the  very  situation  that  spawned 
this  crisis.  The  only  sure  way  to  eradicate  the  undercharge 
phenomenon  for  the  future  is  to  repeal  the  filed  rate  doctrine,  as 
we  have  stated  more  fully  in  our  prepared  testimony. 
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Pursuarrc  zd  xihe  Case  Managenem:  Order.  Plaintiff  subnits 
Schedules  I  through  XI,  actacaed  hereco ,  vhich  delineate  the  cases 
pending  in  Disuricr  Courr  ar  the  ti=e  the  Case  Management:  Order  was 
entered  raising  the  major  issues  I  through  XI  idenrified  anove. 
These  Schedules  are  identified  as  sec  forrh  in  the  following  table: 


SCHEDULE       ISSUE  CATEGORY 


T.  SECRET  ACCOUNT  CODED  TARIFFS 

II.  RATE  REASONABLENESS 

III.  CONTRACT  CARRIAGE 

IV.  CONTRACT  CARRIAGE/P*I*E' S  310  0  SERIES 

EXCESS  CAPACITY  SPOT  CONTRACT 

7.  LATE  PAY 

•/I.  UNFILED  RATES 

711.  LOADING  ALLOWANCES 

7III.  OFF-BILL  DISCOUNTING 

IX.  MISCLASSIFICATION 

X.  IMPROPER   RATING    PPACTICZS/TRUCKLOAD    v.     LTL 

XI.  MISCELLANEOUS    RATE   APPLICABILITY 


To  assisr  delineating  certain  cases  for  listing  on  these 
Schedules,  Plaintiff  sorted  the  cases  according  to  suffixes  P*I*E 
had  assigned  to  its  freight  bills.   P*I*E  employed  this  suffix 
coding  technique  for  broad  categories  of  freight  bills  for  internal 
managemenr  considerations.  As  with  every  management:  system,  coding 
parameters   changed   over   time   and   coding   errors   developed. 
Therefore,  it  is  possible  that  some  error  may  exist  in  a  limited 
"number  of  entries  on  certain  of  these  Schedules.   Because  of  this 
possibility,  the  Schedules  were  constructed  inclusively,  affording 
all  defendants  possibly  affected  by  any  issue  adequate  notice  and 
full  opportunity  to  address  that  issue  under  the  Master  Case  File 
approach. 


;  \C0MHON\ RJLXDEFISS . .VOF 
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PETRI-4 

Question:  The  bill  reported  by  the  Senate,  S.  412,  does  not 
address  the  shipper  account  code  or  contract  carriage  problems. 
All  three  House  bills  address  these  problems  in  different  ways. 
Why  is  it  essential  to  address  these  two  issues  in  legislation? 

Answer:    The  Commission  believes  that  carriers  do  not,  and  should 

not,  have  the  ability  to  repudiate  their  own  tariff  filings  and 

contracts,  and  has  been  concerned  for  quite  some  time  about  abuses 

in  this  area.   Undercharge  claims  involving  shipper  account  and 

contract  issues  comprise  the  bulk  of  the  undercharge  crisis. 

Although  the  Commission  has  had  some  success  in  court  and  expects 

ultimately  to  prevail  in  the  courts  on  these  issues,  there  are 

three  reasons  that  legislation,  as  opposed  to  continued  litigation 

of  these  issues,  is  essential.   First,  the  cost  of  litigation  is 

simply  too  high  and  often  exceeds  the  value  of  the  disputed  claim, 

so  that  for  many  shippers  litigation  is  as  a  practical  matter 

unavailable  to  them. 

Second,  as  we  have  learned,  the  time  it  takes  to  litigate 
these  issues  through  the  judicial  system  is  far  too  long  to  offer 
real  relief.  For  example,  as  explained  in  the  Commission's 
prepared  testimony,  it  has  been  a  full  year  since  the  Commission 
first  asked  the  District  Court  overseeing  the  P*I*E  proceedings  to 
stop  that  estate  from  unilaterally  disavowing  the  carrier's  own 
shipper-coded  discount  tariff  rates,  and  the  court  has  not  yet 
decided  whether  to  grant  such  relief. 

Finally,  and  most  importantly,  litigation  frequently  results 
in  conflicting  rulings  in  different  jurisdictions,  when  what  is 
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desperately  needed  here  —  and  can  be  provided  legislatively  or 
through  Commission  review  —  is  nationwide  uniformity.  These 
important  issues  should  not  turn  on  where  the  carrier  and/or 
shipper  happen  to  be  located. 
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PETRI-5 

Question:  Does  the  ICC  have  any  estimate  of  the  total  dollar 
amount  of  undercharge  claims  that  have  been  paid  thus  far  via 
settlements  or  court  litigation?  Even  if  H.R.  2121  were  enacted, 
would  those  companies  who  have  already  paid  a  claim  or  portion  of 
a  claim  simply  be  out  of  luck  in  terms  of  relief? 

Answer:    The  Commission  lacks  the  information  needed  to  estimate 

the  composite  collections  to  date.   We  can  offer  some  illustrative 

figures,  however.   For  example,  we  know  that  the  P*I*E  estate  has 

already  collected  some  $125  million  in  claims  without  the  validity 

of  any  of  those  claims  ever  having  been  determined,  either  by  ^ 

court  or  by  the  Commission.   We  also  know  that  the  Transcon  estate 

has  already  collected  some  $4.5  million.   We  know  that  there  are 

over  200  carriers,  of  varying  sizes,  that  have  been  asserting  and 

collecting  on  undercharge  claims.   While  those  who  have  already 

paid  on  these  claims  may  be  out  of  luck  in  terms  of  relief, 

particularly  if  they  have  signed  a  settlement  agreement  under  which 

they  may  have  relinquished  any  such  rights,  many  more  claims  remain 

outstanding  for  which  the  proposed  legislation  would  provide  sorely 

needed  relief. 
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PETRr-6 

Question:  If  the  ICC  were  granted  express  authority  to  initially 
review  undercharge  claims  made  by  a  bankruptcy  trustee  for 
viability  prior  to  attempts  at  collection,  do  you  believe  it  would 
result  in  a  significant  reduction  in  actual  claims  being  pursued? 
Do  you  suggest  this  as  a  supplement  to  the  remedies  that  would  be 
available  under  H.R.  2121? 

Answer:    Yes.   The  Commission  would  indeed  like  to  see  such  a 

legislative  grant  of  review  authority  added  to  the  remedial 

measures  that  are  already  included  in  the  proposed  legislation.  An 

amendment  that  would  accomplish  that  purpose  is  included  at  the  end 

of  Chairman  McDonald's  testimony.   Such  a  measure  would  allow  the 

Commission  to  complement  the  function  of  the  courts,  by  preventing 

the  extraction  of  payments  on  wholly  baseless  claims  (purportedly 

based  on  the  provisions  of  the  Interstate  Commerce  Act  which  the 

Commission  administers)  simply  because  it  is  too  costly  for  many 

shippers  to  obtain  judicial  protection  against  such  claims.   Such 

legislation  would  indeed  significantly  reduce  the  amount  of 

undercharge  claims  being  pursued,  we  believe,  by  eliminating  those 

that  are  brought  purely  for  their  nuisance  value  and  the 

collections  that  can  be  extracted  on  that  basis. 
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PETRI-7(a) 

Question:  The  Teamsters  union  objects  to  the  provision  in  H.R. 
2121  providing  that  a  dispute  relating  to  whether  transportation  is 
contract  or  common  carriage  should  be  resolved  by  the  ICC. 
Instead,  they  prefer  that  this  issue  be  decided  by  the  bankruptcy 
court.   Which  forum  is  more  appropriate? 

Answer:    We  believe  that  the  Commission  is  clearly  the  more 

appropriate  forum  for  this  task  for  several  reasons.   The  issues 

involve  the  operations  of  an  industry  over  whose  workings  the 

Commission  has  considerable  knowledge  and  expertise.  Resolution  of 

the  issues  requires  the  proper  interpretation  and  application  of  a 

statute   which   the   Commission   is   primarily   responsible   for 

administering.    The  issue  is  not  merely  a  matter  of  contract 

interpretation,  but  rather  a  matter  of  determining  whether  the 

relationship  between  the  carrier  and  its  shipper  is  one  of  contract 

or  common  carriage,  based  on  the  totality  of  the  circumstances 

surrounding  the  transportation.   Finally,  only  the  Commission  can 

provide   the   nationwide   consistency   in   interpretation   and 

application  that  is  essential  here.   This  is  also  an  area  in  which 

the  important  issues  that  are  raised  should  not  turn  on  where  the 

carrier  and/or  shipper  happen  to  be  located  as  may  occur  if  the 

courts  are  given  the  authority  to  interpret  contract  versus  common 

carrier  issues. 
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PETRI-7(b) 

Question:  Even  without  this  provision,  isn't  it  true  that  any 
court  can  refer  an  issue  to  the  administrative  agency  with 
expertise  for  primary  jurisdiction  and  that  this  has  happened  on 
many  occasions  in  freight  undercharge  cases?  Doesn't  the  fact  that 
courts  are  currently  referring  these  issues  to  the  ICC  illustrate 
even  further  why  it  is  appropriate  that  issues  of  this  type  are 
appropriate  for  the  ICC  to  decide? 

Answer:    Yes,  it  is  certainly  true  that  courts  can  and  mostly  do 

refer  these  issues  to  the  Commission  under  the  doctrine  of  primary 

jurisdiction.   You  are  entirely  correct  in  pointing  out  that  this 

demonstrates  the  appropriateness  of  directing  these  issues  to  the 

Commission  for  resolution.   The  need  for  explicitly  specifying  in 

the  statute  that  the  Commission  is  to  resolve  these  issues  is  that 

some  courts  are  not  referring  the  issues  to  the  Commission, 

resulting  in  the  situation  that  different  outcomes  may  result 

depending  upon  where  the  undercharge  suit  is  brought.   Even  when 

these  matters  are  ultimately  resolved  correctly,  following  appeals, 

the  time  and  money  unnecessarily  expended  are  totally  unproductive 

and  constitute  a  drain  on  the  overall  economy. 
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PETRI-8(a) 

Question:  Does  the  ICC  believe  the  provision  in  H.R.  2121 
eliminating  all  undercharge  claims  based  on  shipper  account  codes 
poses  any  constitutional  problem  in  terms  of  unlawful  taking,  as 
the  Teamsters  Union  has  alleged? 

Answer:    The  Commission  is  confident  that  this  provision  does  not 

pose  any  takings  concerns,  because  it  would  merely  legislatively 

clarify  and  codify  the  existing  legal  principle  that  a  carrier  (or 

its  representatives,   successors  and  assigns)  may  not  seek  to 

collect  additional  monies  by  disavowing  the  validity  of  its  own 

tariff  rates.   This  principle  is  a  longstanding  one,  see  Magnolia 

Provision  Co.  v.  Beaumont,  S.L.&W.  Ry.  ,  20  F.2d  384  (S.D.  Tex. 

1927),  aff'd,     26  F.2d  72  (5th  Cir.),  cert,     denied,     278  U.S.  620 

(1928)  ,  that  has  been  recently  reaffirmed,  see  ICC  v.  Transcon 

Lines.  990  F.2d  1503  (9th  Cir.  1992),  cert,  denied    in    pertinent 

part,    No.  92-1725  (U.S.  June  14,  1993). 
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PETRI-9(b) 

Question:  Similarly,  does  the  alternative  procedure  set  out  in 
H.R.  2121  for  resolving  undercharge  claims  in  connection  with 
shipments  prior  to  September  30,  1990  pose  any  constitutional 
problems  in  your  view,  as  the  Teamsters  Union  has  alleged? 

Answer:    The  alternative  procedure  that  is  contained  in  H.R.  2121 

simply  represents  a  legislative  override  of  Maislin  Indus..  U.S.  v. 

Primary  Steel.  Inc..  497  U.S.  116  (1990)  ("Maislin") ,  by  providing 

for  application  of  the  Commission's  existing  unreasonable  practice 

authority  under  49  U.S.C.  10701  to  undercharge  claims.   Again,  we 

do  not  believe  that  this  provision  would  pose  any  takings  concerns, 

because  we  believe  it  would  merely  legislatively  clarify  the 

existing  statute. 

That  the  current  statute  is  clearly  susceptible  to  the 

interpretation  that  would  be  embodied  in  the  alternative  procedure 

of  H.R.  2121  is  demonstrated  by  the  fact  that  the  Commission's  use 

of  its  unreasonable  practice  authority  to  address  undercharge 

claims  was  approved  by  seven  of  the  eight  circuit  courts  that 

reviewed  it,  as  well  as  by  Justice  Stevens  and  Chief  Justice 

Rehnquist  in  their  dissenting  opinion  in  Maislin.  497  U.S.  at  138- 

153.  Nothing  in  the  Supreme  Court's  Maislin  decision  suggests  that 

the  result  arrived  at  there  was  Constitutionally  required.  Rather, 

it  was  based  on  an  interpretation  of  the  Commission's  unreasonable 

practice  authority  vis-a-vis   the  filed  rate  doctrine.   Because  all 

such  interpretations  are  based  on  giving  effect  to  the  intent  of 

Congress,'  Congress  is  entirely  free  to  clarify  its  intent  by 

legislative  amendment  without  implicating  a  taking. 


'     Chevron  U.S.A.  Inc.  v.  Natural  Resources  Defense  Council. 
467  U.S.  837,  842-43  (1984). 
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In  any  event,  the  amendment  would  fit  well  within  the 
Commission's  longstanding  and  well-established  authority  to 
override  rates  that  are  filed  in  a  tariff  using  its  regulatory 
powers  to  declare  various  rates  and  practices  unreasonable.  Such 
regulation  has  long  been  held  not  to  be  a  taking.  Munn  v. 
Illinois.  94  U.S.  113 (1876) (subjecting  common  carriers  to  rate 
regulation  not  a  taking) ;  St.  Joseph  Stock  Yards  Co.  v.  United 
States.  298  U.S.  38,  49  (1936)  (rates  may  be  strictly  limited  as 
long  as  they  are  not  confiscatory) .* 


'  It  is  also  well  established  that  "legislation  readjusting 
rights  and  burdens  is  not  unlawful  solely  because  it  upsets 
otherwise  settled  expectations."  Pension  Benefit  Guaranty  Corp.  v. 

R-A. Gray  &  Co..  467  U.S.  717  (1984),  citing    Usery  v.  Turner 

Elkhorn Mining  Co.  .   428  U.S.   (1976).    Accord,      Louisville  & 

Nashville  R.  Co.  v.  Mottley.  219  U.S.  467  (1911). 
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PETRI -10 

Question:  Please  explain  the  Commission's  rationale  in  permitting 
the  use  of  shipper  account  codes  on  filed  tariffs  in  the  past  and 
its  recent  action  on  account  codes  on  May  25th  of  this  year. 

Answer:   There  are  many  elements  that  go  into  the  pricing  of  motor 

carrier  transportation  services,  including  not  only  the  value  of 

the  service  to  the  shipper  (which  often  depends  upon  the  nature  of 

the  commodity  being  shipped  and  any  special  handling  needs)  and  the 

length  of  the  haul,  but  also  the  level  of  the  service  required  by 

the  shipper  and  the  volume  of  business  that  the  shipper  is  willing 

to  commit  to  giving  the  carrier.   Pricing  is  also  affected  by  the 

market's  competitive  factors.  Rather  than  attempt  to  spell  out  all 

of  the  different  elements  that  went  into  the  pricing  decision, 

carriers  have  often  found  it  more  useful  to  simply  limit  a 

particular  tariff  rate  to  the  traffic  of  the  particular  shipper 

involved.   At  one  time,  this  was  done  through  narrowly  defined 

commodity  and  geographic  limitations  in  the  tariffs,  so  that  the 

rate  could  as  a  practical  matter  only  apply  to  that  one  shipper. 

Later,  carriers  were  allowed  to  more  directly  limit  a  tariff  rate 

to  the  traffic  of  a  named  shipper.' 

In  1985,  Roadway  Express  asked  the  Commission  for  authority  to 

limit  certain  of  its  tariff  rates  by  use  of  a  shipper  account  code 

number,  rather  than  name.   It  explained  that  this  would  facilitate 

its  computerization  of  its  shipment  rating  and  billing  processes. 

The  Commission  found  Roadway's  request  to  be  reasonable  and  granted 


'     Rates  for  a  Named  Shipper  or  Receiver.  367  I.C.C.  959 
(1984)  . 
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it.'"  Soon  numerous  other  carriers  sought  and  received  similar 
authorizations  on  similar  grounds."  Because  of  the  numerous 
requests  that  it  was  receiving  the  Commission  in  1986  sua  sponte 
issued  a  blanket  authorization  for  the  trucking  industry  to  use 
shipper  account  codes  in  their  tariffs.'^ 

The  Commission  believes  that  the  mere  use  of  customer  codes 
does  not  necessarily  mean  that  a  tariff  lacks  necessary 
information,  and  that  if  it  does  lack  any  of  the  essential 
information  concerning  the  traffic  involved  the  deficiency  is  not 
attributable  solely  to  the  use  of  an  account  code.  However,  the 
Commission  has  recently  taken  another  look  at  the  issue,  in  Docket 
No.  40888,  Reconsideration  of  Special  Tariff  Authorities 
Authorizing  the  Publication  of  Customer  Account  Codes  in  Tariffs. 
At  an  open  voting  conference  on  May  25,  1993,  the  Commission  voted 
to  prepare  a  decision  that  would  modify  the  outstanding  authority 
permitting  customer  account  codes,  so  as  to  clarify  that  use  of 
undisclosed  customer  account  codes  is  acceptable  only  where  the 
tariff  otherwise  adequately  discloses  the  traffic  to  which  the  rate 
will  be  applied,  i.e.,  specifies  the  commodities  and/or  locations 
involved.  ICC  staff  was  instructed  to  develop  sufficiently 
concrete  guidelines  as  to  what  level  of  specificity  is  required  to 


'"  Customer  Account  Numbers.  Special  Tariff  Auth'y  No.  84- 
9406  (ICC  Jan.  30,  1985), 

"  See,  e.g..  Customer  Account  Number.  Special  Tariff  Auth'y 
No.  86-470  (ICC  Feb.  5,  1986)  (authorization  for  Transcon  Lines); 
Customer  Account  Numbers.  Ryder/P. I . E. .  Special  Tariff  Auth'y  No. 
85-144  (ICC  Feb.  14,  1985)  (authorization  for  P*I*E) . 

'^  Outstanding  Relief  for  'Shipper  Account  Codes'  — 
Individual  Motor  Common  Carriers  and  Freight  Forwarders.  Special 
Tariff  Auth'y  No.  86-639  (ICC  April  29,  1986). 
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make  the  acceptance  of  such  tariff  filings  administratively 
workable.  The  Commission  also  noted  that  objections  to  such 
tariffs  could  be  overcome  by  simply  filing  in  tariff  form  the  names 
of  shippers  and  their  corresponding  codes.  The  Commission  also 
decided  to  instruct  carriers  that  use  shipper  codes  to  immediately 
furnish  all  shippers  with  written  confirmation  of  their  account 
code. 
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PETRI- 11 

Question:  Should  licensed  property  brokers  be  included  in  the 
group  which  includes  small  business,  charitable  organizations  and 
public  warehouseman,  which  are  provided  settlement  percentages  of 
5%? 

Answer:    Property  brokers  are  transportation  professionals  who 

arrange  transportation  for  others  using  regulated  carriers.    As 

long  as  they  qualify,  we  see  no  reason  not  to  include  them  within 

the  small  business  category. 
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PETRI- 12 

Question:  H.R,  2121  limits  relief  to  two  years  after  date  of 
enactment.  If  signed  into  law,  what  would  likely  happen  at  the  end 
of  those  two  years?  Do  you  believe  the  Commission  would  likely 
make  a  case  to  Congress  to  extend  the  time  period,  as  provided  for 
in  the  bill? 

Answer:  It  is  very  difficult  to  predict  what  will  be  happening  in 
the  undercharge  area  two  years  from  now.  H.R.  2121  is  a  bill  that 
is  designed  to  solve  the  undercharge  problem  as  it  exists  today. 
It  is  not  a  bill  that  attempts  to  solve  the  problem  for  all  time. 
It  does,  however,  include  a  study  provision  concerning  tariff 
filing  and  the  possibility  for  electronic  tariff  filing.  The 
Commission  is  looking  at  the  same  types  of  issues  in  Ex  Parte  No. 
444. 

The  outcome  of  these  studies  will  give  us  a  better  opportunity 
to  know  whether  an  extension  might  be  necessary  or  appropriate. 
The  real  issue  is  whether,  in  two  years,  trucking  companies  and 
their  customers  will  be  in  a  better  position  to  avoid  a  recurring 
undercharge  problem.  Much  of  the  answer  is  wrapped  up  in  the 
future  and  form  of  tariff  filing.  However,  a  majority  of  the 
Commission  now  believes  that  the  only  real,  permanent  solution  is 
to  repeal  the  filed  rate  doctrine. 
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PETRI -13 


Question:  Can  you  estimate  the  total  amount  of  ICC  resources  in 
manhours  and  costs  that  have  been  expended  on  efforts  to  resolve 
the  negotiated  rates  issue  since  the  mid-1980 's? 

Answer:   The  cost  of  the  undercharge  problem  is  the  sum  of  the 

value  of  the  claims  plus  the  cost  to  the  Government  and  the  private 

sector  in  time  and  money  spent  to  litigate  undercharge  claims.  The 

Commission  has  estimated  the  total  value  of  claims  at  $32  billion. 

It  would  be  difficult  to  estimate  with  any  sort  of  precision  the 

Commission  resources  devoted  to  the  negotiated  rates  issue  since 

the  mid-1980 's.  It  is  estimated,  however,  that  the  Commission  will 

commit  approximately  19.5  staff-years  to  this  problem  in  FY  1993 

and  21.5  staff -years  in  FY  1994.   The  private  sector  costs  to 

process  and  litigate  the  370,000  undercharge  lawsuits  involve  legal 

fees  and  time  lost  to  those  employees  who  process  the  claims  and 

participate  in  the  litigation.  The  dollar  figure  on  this  activity 

is  unknown.   Suffice  it  to  say  that  the  undercharge  problem  is 

imposing  a  monumental  cost  on  the  economy  that  is  susceptible  to  a 

legislative  solution. 
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Mr.  Rahall.  Madam  Chair,  let  me  ask  you  what  your  personal 
position  is,  on  the  issue  requiring  contract  agreements  in  writing? 
Ms.  McDonald.  My  personal  position  is  that — and  I  took  this  po- 
sition in  my  separate  expression,  when  the  Commission  got  rid  of 
the  writing  requirement — I  felt  a  writing  requirement  should  be 
continued  because  it  gave  a  level  of  stability  and  provided  a  stand- 
ard to  the  many  new  entrants  coming  into  trucking.  It's  just  a  good 
basic  solid  business  practice. 

Mr.  Rahall.  I  understand  that  both  bills  pending  Representative 

Lipinski's  and  Mineta's  bill  do  require  that  contracts  be  in  writing. 

Ms.  McDonald.  Yes.  And  I  was  pleased  to  see  that. 

Mr.  Rahall.  Could  you  tell  us  why  you  are  proposing  in  ex  parte 

number  MC180  subnumber  2  to  amend  the  rules  which  involved 

so-called  off-bill  discounting? 

Ms.  McDonald.  We  responded  to  this  issue  when  the  IG  at  GSA 
declared  such  practices  unlawful  for  his  agency.  The  Commission 
had  previously  looked  at  the  issue  of  phantom  rates  and  off-bill  dis- 
counting and  a  majority  declined  to  investigate  it  by  putting  out  a 
rulemaking. 

After  the  GSA  IG  issued  his  ruHng,  we  again  looked  at  the  issue, 
narrowing  it  slightly  to  disclosure,  and  then  a  majority  of  the  Com- 
mission did  vote  to  investigate  the  practice  and  that  is  out  now. 
Our  notice  was  published  Monday.  We  will  have  comments  and  a 
decision  in  the  next  few  months  on  that  practice.  As  I  say,  I  have 
stood  in  the  past  for  wanting  to  investigate  the  practice  and  have 
advocated  full  disclosure. 

Mr.  Rahall.  Let  me  ask  your  personal  opinion  on  three  issues. 
One  is  enforcement  of  tariff  filing,  second  is  electronic  tariff  filing, 
and  the  third  is  your  personal  position  on  the  filed  rate  doctrine. 
Ms.  McDonald.  The  three  issues  of  course  are  intertwined. 
When  I  came  to  the  Commission,  I  swore  in  taking  the  oath  to  en- 
force the  laws  and  that  law  involved  the  compromise  that  was  the 
Motor  Carrier  Act.  It  brought  great  changes  to  trucking  but  it  still 
contained  the  filed  rate  doctrine  and  required  the  Commission  to 
be  active  in  tariff  filing  enforcement. 

I  have  worked  hard  to  put  teeth  into  that  as  a  commissioner,  and 
when  I  have  felt  that  we  were  not  doing  enough,  I  have  tried  to 
improve  that.  I  believe  that  in  the  two-and-a-half  years  I  have  been 
at  the  Commission,  we  have  made  substantial  progress  in  enforcing 
tariffs  and  in  calling  into  question  questionable  practices  and  we 
have  tried  to  communicate  that  willingness. 

Ultimately,  the  tariff  room,  with  its  huge  influx  of  new  partici- 
pants and  new  tariffs,  must  utilize  modem  computer  technology  to 
deal  with  these  issues.  I  believe  what  the  Congress  asked  us  to  do 
was  not  preserve  the  old  filing  requirement  fi-om  a  past  regulatory 
era,  but  to  move  into  the  new  regulatory  era  and  give  them  the 
protections  that  the  filed  rate  doctrine  affords  shippers. 

We  have  to  do  that  in  order  to  fulfill  our  responsibility  to  the 
Congress,  in  my  view,  so  I  have  favored  continuing  the  filed  rate 
doctrine  until  we  have  provided  a  really  simplified  working  system 
which  would  meet  what  I  believe  was  your  expectation  when  you 
passed  the  Motor  Carrier  Act. 

Mr.  Rahall.  How  long  before  you  think  such  a  system  can  be  in 
place? 
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Ms.  McDonald.  We  have  a  docket  open  in  Ex  Parte  No.  444. 
This  is  an  old  docket  that  was  actually  from  1986.  We  have  re- 
opened it.  We  have  asked  the  industry  to  come  in  and  tell  us  what 
they  can  do  because,  like  you,  I  visit  trucking  companies,  I  visit 
shippers.  I  see  how  sophisticated  they  are  with  the  exchange  of 
data.  I  know  there  are  some  answers  out  there,  so  we  opened  the 
docket  on  two  levels. 

On  one  level,  which  is  nuts  and  bolts,  tell  us  how  it  can  be  done 
reasonably  and  simply  and  serve  all  the  parties.  And  on  another 
level,  some  of  my  colleagues,  who  have  more  reservations  about  the 
filed  rate  doctrine  than  I  have,  wanted  to  again  look  at  the  overall 
tariff  filing  position  and  make  recommendations  to  Congress.  So, 
we  have  asked  the  industry  to  tell  us,  in  the  best  of  all  worlds, 
where  they  would  go  with  tariff  filing  so  that  the  docket  will  hit 
both  of  these  levels. 

But  I  see  it  as  a  time  to  gather  real  information  on  how  we  can 
go  forward  and,  for  that  reason,  we  granted  an  extension  to  file 
comments.  So  comments  now  will  be  due  the  first  of  September  be- 
cause all  of  the  industries,  both  the  shippers  and  the  motor  car- 
riers, asked  for  an  extension  of  time  in  order  to  submit  full  com- 
ments. I  think  they  are  taking  it  seriously. 

I  think  we  will  have  some  options  to  look  at  and  then,  ultimately, 
those  options — which  cost  so  much  money  and  which  cost  less — ^wUl 
be  brought  to  the  Appropriations  Committee  and  to  you  in  your 
oversight  capacity.  We  will  all  discuss  them  and  I  think  we  can 
move  forward.  I  really  think  we  will  be  at  a  place  where  we  can 
do  this. 

Mr.  Rahall.  I  encourage  that. 

Mr.  Walden.  Mr.  Chairman. 

Mr.  Rahall.  Yes,  Mr.  Commissioner. 

Mr.  Walden.  Speaking  for  myself  and  two  other  Commissioners, 
we  believe  the  filed  rate  doctrine  is  really  the  problem  underlying 
the  undercharge  crisis.  The  problem  was  not  discounts.  The  prob- 
lem was  not  negotiations  between  a  willing  buyer  and  a  willing 
seller.  The  problem  was  there  was  an  outdated  requirement  that 
a  piece  of  paper  had  to  be  filed  with  the  Commission,  a  piece  of 
paper  that  once  filed  would  be  very  difficult  to  locate  and  in  many 
cases  would  not  even  be  looked  for. 

This  is  a  wonderful  opportunity  for  Congress,  in  solving  the  past 
undercharge  crisis,  also  to  ensure  that  a  similar  crisis  does  not 
recur,  and  the  best  way  of  doing  that,  in  our  opinion,  is  to  repeal 
the  filed  rate  doctrine  and  free  the  motor  carrier  industry  from  this 
onerous  requirement,  that  is  costly  to  carriers,  and  very  costly  to 
shippers  in  view  of  the  undercharge  crisis. 

The  electronic  tariff  filing  system,  if  Congress  retained  the  filed 
rate  doctrine,  has  great  promise  because  it  is  only  through  automa- 
tion that  tariffs  will  be  able  to  be  looked  at  and  examined.  The  in- 
dexing rulem£iking  proceeding  that  is  now  under  consideration  by 
the  Commission  does  not  provide  for  the  same  type  of  protection 
that  an  electronic  tariff  filing  system  would  have. 

But  a  majority  of  the  Commission  believes  that  before  we  embark 
on  a  five  or  six-year  proceeding  to  require  a  sophisticated  electronic 
tariff  filing  system,  a  system  that  will  cost  the  U.S.  Grovemment 
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and  the  regulated  industry  millions  of  dollars,  that  we  ought  to  be 
very  sure  that  we  should  retain  the  filed  rate  doctrine. 

Lastly,  I  don't  believe  that  the  Commission  with  however  many 
resources,  has  ever  been  in  a  position  or  will  ever  be  in  a  position 
to  police  all  tariffs  that  are  filed  with  the  Commission  to  make  sure 
that  all  negotiated  rates  are  on  file  with  the  Commission.  So  as  a 
matter  of  enforcement,  I  don't  think  there  is  a  way  out  there  as 
well. 

So  finally,  I  just  would  like  to  repeat  that  we  believe  the  problem 
is  with  the  filed  rate  doctrine  and  only  through  reUeving  that  re- 
quirement, removing  that  requirement,  can  we  guarantee  that  a 
second  price-related  crisis  will  not  occur. 

Mr.  Rahall.  I  am  not  sxire  doing  away  with  the  filed  rate  doc- 
trine sits  very  well  with  many  members  of  this  committee,  this  par- 
ticular gentleman  included.  I  know  we  are  going  to  keep  the  filed 
rate  doctrine,  so  I  think  we  have  to  look  at  enforcing  what  we  have 
on  the  books.  Let  me  ask  you  again.  Commissioner  McDonald,  as 
I  understand  it,  about  five  different  ongoing  proceedings  that  the 
Commission  has  under  way  all  dealing  with  the  upgrading  of  motor 
carrier  tariffs. 

Ms.  McDonald.  Yes. 

Mr.  Rahall.  We  understand  these  activities  are  in  keeping  with 
instructions  to  you  from  both  the  House  and  Senate  in  the  current 
year  appropriation  bills.  In  your  personal  opinion,  would  it  be  bet- 
ter to  hold  off  on  a  propose  TRB  study  regarding  tariffs  until  after 
you  have  had  a  chance  to  take  corrective  action  in  the  area  of  tar- 
iffs? 

Ms.  McDonald.  In  my  personal  opinion,  it  would  because  there 
is  no  point  in  duphcating  what  we  are  doing.  As  I  say,  oiir  notice 
is  out  there.  We  are  looking  at  the  broad  view,  are  tariffs  nec- 
essary? 

We  have  invited  parties  to  come  forward  then  and  there.  We  are 
looking  at  the  day  to  day,  how  can  we  do  this  better,  what  can  your 
knowledge  of  data  processing  and  data  exchange  bring  to  this?  How 
can  you  file  in  a  cost-effective  manner?  I  am  expecting  the  people 
who  know  this  best  in  the  industry,  both  carriers  and  shippers,  to 
come  forward  with  some  reasonable  proposals. 

And  so  I  would  think  there  would  not  be  the  need  for  an  addi- 
tional expensive  study  at  this  time.  Certainly  we  enjoy  the  coopera- 
tion of  the  Department  of  Transportation  and  will  consult  them 
and  utilize  data  they  have  to  feed  into  our  study,  but  I  feel  we  are 
on  top  of  the  issue  and,  quite  frankly,  we  are  in  the  middle  of  it 
right  now. 

If  we  produce  something,  say,  by  the  1st  of  October  that  you 
don't  like,  something  still  could  be  stuck  into  our  appropriations  or 
there  could  be  a  way  to  do  something  else,  but  this  seems  to  be  du- 
phcative  of  our  own  efforts.  And  the  process  that  we  are  under- 
going. 

I  would  like  to  say,  Mr.  Chairman,  that  we  are  doing  a  great  deal 
to  secure  the  tariff  room  because  its  security  has  been  brought  up 
when  the  A  Line  case  was  mentioned.  That  involved  a  prosecution 
that  we  went  forward  with,  and,  a  breach  of  security  which  our  em- 
ployees discovered  and  stopped,  but  it  did  dramatize  the  fact  that 
this  ancient  paper  tariff  room  doesn't  meet  today's  requirements. 
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So,  we  are  securing  it  by  doing  imaging  of  the  entire  system. 
This  will  make  it  secure.  This  will  save  us  some  space  and  it  will 
gdlow  more  people  to  use  it  simultaneously.  We  have  taken  a  step 
forward  to  make  it  both  secure  and  more  accessible  to  the  pubhc. 

Mr.  Rahall.  Thank  you  very  much,  Commissioners,  for  being 
with  us.  I  am  sorry.  I  failed  to  recognize  the  gentlelady  from  Mis- 
souri, Ms.  Banner. 

Ms.  Banner.  Thank  you.  I  have  no  questions  at  this  time. 

Mr.  Rahall.  The  gentleman  from  Georgia,  Mr.  Collins? 

Mr.  Collins.  Mr.  Chairman,  I  hate  to  come  in  on  the  end  of — 
I  may  just  repeat  a  question,  but  it  has  been  mentioned  who  will 
be  the  benefactors  of  this  deal.  How  much  in  dollars  and  cents  or 
man-hours  does  the  ICC  spend  on  trying  to  resolve  these  cases, 
these  some  500  that  you  resolved  and  300  that  you  have  pending? 

Mr,  Felder.  Congressman,  we  have  a  legal  staff  in  my  office  of 
some  50  staff  that  spend  roughly  half  of  their  time  on  under  charge 
matters.  We  have  an  enforcement  staff  that  spend  a  good  portion 
of  their  resources  and  our  General  Counsel's  Office  has  been  abso- 
lutely overwhelmed  with  new  undercharge  litigation  all  over  the 
coimtry. 

Certainly,  this  involves  not  only  our  legal  resources,  but  also  our 
investigative  resources.  If  the  Secretary  of  the  Commission  were 
here  with  me,  he  would  tell  you  that  the  influx  of  filings  is  a  very 
heavy  burden  on  his  part  of  the  agency  as  well.  It  hits  us  from  aU 
angles  as  far  as  receipt,  handling,  defending,  prosecuting.  So  it  has 
definitely  pressed  us  hard  and  is  probably  one  of  the  major  budget 
items  at  the  Commission. 

Mr.  Collins.  So  you  see  some  budget  rehef  possible  then? 

Mr.  Felder.  Well,  it  is  not  so  much  that  way.  I  think  that  what 
we  have  been  doing  is  we  have  been  moving  resources  from  one 
place  to  the  other.  We  have  taken  some  other  things  which  we 
might  otherwise  do  and  have  set  them  aside.  The  Chsiirman  has  es- 
tabhshed  the  handling  of  undercharge  cases  as  a  high  priority,  so 
it  is  just  a  question  of  the  order  in  which  we  do  things.  It  has 
pushed  other  things  to  the  end  of  the  line. 

Ms.  McBoNALD.  Our  budget,  Mr.  Colhns,  is  about  between  $45 
and  $49  milUon  a  year.  And  like  most  agencies  that  have  enforce- 
ment responsibilities,  we  move  around.  So  we  have  certainly  given 
this  priority  and  it  does  use  a  lot  of  our  resources.  I  don't  know 
that  those  resources  would  be  free  and  clear  to  give  away  if  we 
didn't  have  this.  We  have  a  fiill  plate  currently  with  other 
consumer  protection  responsibilities. 

Mr.  Collins.  You  could  then  turn  your  attention  to  other  mat- 
ters. 

Ms.  McBoNALD.  Absolutely. 

Mr.  Collins.  A  fair  assessment  is  that  it  should  not  cause  any 
increase  in  your  budget. 

Ms.  McBoNALD.  No. 

Mr.  Collins.  Thank  you. 

Mr.  Rush.  I  would  l&e  to  address  some  broader  implications  of 
your  question  that  you  asked  of  BOT  and  that  is  who  within  the 
society  and  framework  of  these  cases  is  benefited  or  loses. 

We  have  been  involved  in  the  major  bankruptcies  and  in  most  of 
the  undercharge  Htigation.  And  it  is  my  personal  view  that  vir- 
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tually  none  of  the  money  recovered  will  ever  get  down  as  far  as  em- 
ployee claims  payments. 

I  say  that  because  the  collection  expenses  themselves  range  from 
50  to  80  percent  of  the  amount  that  is  collected.  That  is  before  it 
ever  goes  to  the  estate.  After  that,  the  estate  has  its  costs  of  admin- 
istration and  the  payment  of  its  lawyers  and  all  of  the  other  things 
it  has  to  do.  After  that,  the  secured  creditors  get  paid. 

Only  then  do  you  get  down  to  unsecured  creditors  and  employee 
claims  are  third  in  the  Ust  of  unsecured  creditors.  So  that  you 
know  in  many  respects  the  notion  that  this  should  be  done  so  that 
employees  can  receive  money  out  of  the  collections  that  are  made 
in  the  undercharge  area  is  one  of  the  great  myths  of  this  whole 
process. 

Mr.  Collins.  Have  you  had  any  cases  where  the  undercharges 
could  exceed  any  of  the  debts  in  a  bankrupt  case? 

Mr.  Rush.  The  problem  I  have  in  answering  that  is  that  the  PIE 
trustee,  for  example,  asserts  something  in  excess  of  $1  billion  but 
a  major  portion  of  that  is  these  so-called  shipper  code  claims  which 
I  think  it  is  fair  to  assume  he  will  not  be  able  to  collect. 

The  next  major  piece  of  that  is  the  contract  common  carrier 
claims  which  are  very  much  subject  to  doubt.  If  he  does  not  collect 
those,  then  it  is  fair  to  say  that  there  will  be  nothing  to  reach  down 
because  the  secured  creditors  alone  in  that  bankruptcy  have  rough- 
ly $60  milUon  in  claims  that  have  to  be  satisfied  first  and  there  are 
other  unsecured  creditors  before  you  get  to  the  employee  claims. 

Mr.  Collins.  But  the  question  was,  if  the  ftill  amount  of  under- 
charge claims  could  be  collected,  are  there  any  cases  where  they  ac- 
tually exceed  the  amount  that  is  owed  creditors  of  all  levels?  If  you 
collected  100  percent  on  a  dollar,  are  there  any  cases  where  you 
would  have  excess  money  that  then  would  go  to  the  owner? 

Mr.  Rush.  Yes.  But  the  claims  are  enormously  inflated  in  my 
judgment.  I  mean  that  is  the  $32  billion  figure. 

Mr.  Collins.  But  there  is  no  way  to  really  tell  the  intent  of  some 
of  those  who  might  be  in  a  position  who  actually  file  bankruptcy 
with  those  thoughts  in  mind  or  those  numbers  in  mind. 

Mr.  Rush.  We  know  some  carriers  have  simply  stopped  operating 
and  started  collecting  these  undercharge  claims. 

Mr.  Collins.  ThaSt  you,  Mr.  Chairmein. 

Mr.  Rahall.  Thank  you,  commissioners. 

Ms.  McDonald.  Thank  you. 

Mr.  Felder.  Thank  you. 

[Subsequent  to  the  hearing,  the  following  was  received  fi-om  the 
I.C.C.:] 
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The  following  is  the  Commission's  response  to  Mr.  Fox's  testimony 
at  the  hearing.  In  particular,  it  is  our  response  to  his  answer  to 
the  following  Question:  Will  anv  significant  amount  of  undercharge 
claims  collected  bv  trustees  of  former  carriers  such  as  Transcon  go 
to  pay  employee  wage  and  pension  claims? 

Mr.  Fox,  formerly  Vice  President  and  Treasurer  of  Transcon  and 
currently  employed  by  its  Trustee,  on  behalf  of  the  Creditors' 
Alliance  to  Preserve  Freight  Undercharge  Assets,  takes  issue  with 
Chairman  Mineta's  view  that  very  little,  if  any,  of  the  amounts 
collected  on  undercharge  claims  would  benefit  former  employees  of 
bankrupt  carriers  or  the  Teamsters'  pension  funds.  He  asserts  that 
absent  passage  of  any  proposed  legislation  limiting  the  Transcon 
Trustee's  ability  to  collect  undercharge  claims,  the  Trustee  would 
be  able  to  satisfy  all  former  employees'  wage  and  pension  fund 
unsecured  priority  claims  and  some  percentage  of  unsecured  non- 
priority  claims. 

The  first  thing  to  be  noted  is  that  only  $6  million  ($2,000 
per  employee  less  tax  withholding  and  various  deductions)  of  $77 
million  in  such  claims  are  priority  claims.  Our  analysis  of  the 
assumptions  underlying  the  Trustee's  projections  makes  it  clear  to 
us  that  it  is  unlikely  that  undercharge  collections  of  the  estate 
will  cover  all  employees'  priority  claims  and  a  virtual  certainty 
that  they  will  not  cover  any  of  the  employees'  non-priority  claims. 

Transcon 's  assertions  are  based  on  certain  assumptions 
explained  in  extensive  footnotes  to  the  numerical  answers  provided 
in  the  GAO  report.  The  report  states  that  the  Trustee  expects  to 
file  a  face  amount  of  $160  million  in  undercharge  claims  against 
approximately  15,000  shippers.  He  estimated  that  60  percent  of  the 
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claims  are  based  on  the  asserted  invalidity  of  contracts  and 
entitlement  to  collect  a  higher  common  carrier  filed  tariff  rate 
(contract  claims) ;  30  percent  are  based  on  unfiled  common  carrier 
rates  fMaislin  claims) ,  and  10  percent  involve  questions  of  tariff 
applicability.  These  numbers  properly  do  not  include  any  shipper 
account  code  claims. 

The  Trustee  represents  that  he  can  collect  approximately  $70 
million.  Of  that  recoverable  gross  amount,  he  calculates  the 
amount  of  contingency  fees  owing  to  the  collection  team,  based  on 
a  sliding  scale  formula,  and  concludes  that  the  estate  can  recover 
a  net  of  $48  million. 

Mr.  Fox  informed  the  Subcommittee  that  Transcon  has  no  secured 
creditors.  In  fact,  the  GAO  report  reveals  that  there  is  a  secured 
creditor.  Foothill  Capital  Corporation,  which  has  already  been  paid 
some  $11  million,  and  there  are  other  secured  creditors  seeking 
$32.7  million,  but  whose  liens,  however,  apparently  do  not  include 
accounts  receivable  such  as  undercharge  claims.  Thus,  it  is  not 
entirely  clear  whether  any  part  of  the  net  recovery  in  undercharges 
must  be  used  to  satisfy  remaining  debts  to  secured  creditors. 

Turning  to  the  unsecured  priority  claims,  as  set  forth  in  the 
Bankruptcy  Code,  11  U.S.C.  507,  the  Trustee  makes  several 
assumptions  which  are  not  fully  explained.  Of  $31.7  million  in 
filed  administrative  expense  claims  which  take  priority  over 
priority  employee  wage  and  pension  claims,  the  Trustee  estimates 
only  $2.6  million  will  be  allowed.  He  suggests  that  (p. 14)  $23 
million  can  be  rejected  because  of  a  settlement  agreement  with  the 
Teamsters  Union.   Of  the  remaining  filed  $8.7  million,  he  accepts 
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(p,  15)  the  validity  of  the  $2.6  million,  but  does  not  explain  why 
he  rejects  as  invalid  the  remaining  $6.1  million  in  administrative 
expense  claims. 

As  to  professional  fees,  which  also  take  priority  over 
priority  employee  wage  and  pension  claims,  Mr.  Gumport  asserts  that 
of  the  $7  million  filed,  $4  million  has  both  accrued  and  been  paid, 
and  $3  million  is  accrued  and  unpaid.  He  then  allows  $7  million 
(p.  17)  without  assuming  and  allowing  for  the  accrual  of  additional 
fees  during  the  continued  administration  of  the  estate. 

The  wage  claims  and  pension  and  welfare  fund  claims  are 
calculated  on  the  basis  of  the  formula  in  Section  507(a)(3)  &  (4) 
of  the  Bankruptcy  Code,  and  are  based  on  3,000  employees  and  a  cap 
of  $2,000  per  employee.  Thus,  the  filed  and  allowed  wage  claims 
amount  to  $4.9  million,  and  the  allowed  pension  and  welfare  fund 
claims  are  $1.1  million,  i.e.,  the  difference  between  $6  million 
(3,000  employees  X  @$2,000  per)  and  the  $4.9  in  allowed  wages.  The 
Trustee  does  not  say  whether  the  remaining  $14.8  million  in  filed 
but  unallowed  pension  and  welfare  fund  claims  have  been  added  to 
the  employees  unsecured  claims,  and  the  numbers  do  not  reflect  that 
they  have  been. 

The  report  shows  that  tax  claims  of  $11.2  million  were  filed, 
and  $8.2  million  should  be  allowed,  asserting  (p.  19)  that  $3 
million  were  duplicate  claims.  Of  the  remaining  priority  claims, 
$562.2  million  were  filed,  and  only  $6.6  million  allowed.  The 
trustee  briefly  states  that  $555.6  million  of  the  filed  claims  have 
been  settled  for  a  mere  few  thousand  dollars  (pp.  19-20) . 

Thus,  according  to  Mr.  Gumport's  figures,  there  are  $30.4 
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million  in  allowed  priority  claims.  In  fact,  he  estimates  only  $28 
million  in  allowed  claims  in  his  footnotes  (p.  35) .  In  either 
case,  if  he  nets  $48  million  in  undercharge  collections,  the 
allowed  priority  unsecured  claims  may  all  be  satisfied.  There  are 
some  $230.5  million  in  non-priority,  unsecured  claims,  including 
some  $71.6  million  in  employee  wage  and  pension  and  welfare  claims. 
The  Trustee  estimates  that  he  can  satisfy  the  unsecured  claims  at 
10  cents  on  the  dollar. 

The  Commission  believes  that  virtually  all  of  the  assumptions 
upon  which  these  hopeful  undercharge  claim  collection  numbers  are 
premised  are  inaccurate  or  misleading.  Equally  plausible,  and  more 
realistic,  assumptions  disclose  a  much  less  sanguine  outcome. 

Beginning  with  the  Trustee's  goal  of  collecting  $160  million 
in  undercharges  (based  on  30  percent  in  Maislin  claims,  60  percent 
in  contract  claims,  and  10  percent  in  tariff  applicability  claims), 
a  closer  examination  reveals  that  the  estate  will  more 
realistically  only  net  $23  million  (instead  of  $48  million).  Both 
the  Maislin  and  tariff  applicability  claims  will  entail  rate 
reasonableness  challenges,  which  may  well  result  in  no  recovery,  as 
opposed  to  the  Trustee's  across-the-board  calculation  of  44  percent 
recovery  on  all  categories  of  claims.  Similarly,  the  contract 
claims  may  not  result  in  any  recovery,  but  in  any  event  a  44 
percent  recovery  rate  cannot  be  justified.  Finally,  if  the  Ninth 
Circuit  Court  of  Appeals  reverses  the  loss-of-discount  portion  of 
its  decision,  which  is  on  remand  from  the  Supreme  Court,  the 
Trustee  stands  to  recover  nothing  more  on  his  10  percent  loss-of- 
discount,  tariff  applicability  claims. 
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A  more  realistic  measure  of  the  Trustee's  likely  recovery  on 
undercharge  claims  even  in  the  absence  of  legislation  can  be 
gleaned  from  documents  filed  by  the  Trustee  concerning  settlements 
with  the  Aluminum  Company  of  America  (ALCOA)  and  the  Morgro 
Chemical  Company  (Morgro) .  Attachment  A.  There,  the  Trustee 
settled  for  2  0  percent  of  the  contract  claims  against  ALCOA.  His 
counsel  explained  that  the  settlement  approximated  a  35  percent 
discount  on  the  shipments,  and  because  the  average  discount  offered 
similarly  situated  less-than-truckload  (LTL)  shippers  ranged  from 
30  to  40  percent,  it  was  a  fair  settlement.  As  to  Morgro,  the 
trustee  settled  for  25  percent.  Presumably,  subsequent 
settlements,  which  have  not  been  made  public,  are  at  even  lower 
rates  of  recovery.  Thus,  estimating  a  recovery  rate  of  20  percent 
on  contract  claims  and  25  percent  on  all  other  undercharge  claims, 
rather  than  the  44  percent  recovery  rate  projected  by  the  Trustee, 
is  reasonable. 

In  sum,  the  Commission  estimates  that  the  Trustee  can  only 
recover  $35.2  million  of  the  $160  million  face  amount.  Applying 
his  formula  for  paying  contingency  collection  fees,  rather  than  the 
55  percent  actual  collection  expenses  paid  in  the  past,  the  estate 
would  then  net  only  $23  million. 

Leaving  aside  the  $32.7  million  in  secured  claims  and  turning 
to  the  priority  unsecured  claims  which  have  priority  over  priority 
employee  wage  and  pension  claims,  there  may  be  as  much  as  $31.7 
million  in  administrative  expenses,  because  the  Trustee 
inadequately  explains  how  he  reduced  that  sum  to  $2.6  million. 
Further,  his  professional  fee  estimate  of  $7  million  would  be 
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correct  only  if  the  administration  of  the  estate  ended  on  the  date 
of  the  report.  More  likely,  it  will  continue  for  at  least  as  long 
as  it  has  currently  been  going  on,  doubling  the  fees  to  $14 
million.  Thus,  there  may  be  as  much  as  $45.7  million  in 
administrative  and  professional  fees  that  have  priority  over  the 
employees'  wage  and  pension  and  welfare  fund  claims.  If,  as  we 
suggest,  the  estate  only  nets  $23  million,  there  will  be  no  amount 
available  to  satisfy  the  employees'  priority  claims. 
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TO:  THE  HONORABLE  ROBIN  RIBLET,  UNITED  STATES  BANKRUPTCY  JUDGE: 
Leonard  L.  Gumport,  Chapter  7  Trustee  of  the  bankruptcy 
estate  of  Transcon  Lines  ("Trustee"  and  "Lines",  respectively), 
hereby  move  this  Court  for  an  Order  approving  the  compromise  of 
controversies  between  the  Trustee  and  Aluminum  Company  of  America 
("ALCOA")  and  the  compromise  of  controversies  between  the  Trustee 
and  Morgro  Chemical  Co.  ("Morgro"). 

The  Trustee's  Motion  is  based  upon  the  Declaration  of 
Joseph  S.  Steinfeld,  Jr.,  the  Declaration  of  Cheryl  A.  Skigin,  the 
Memorandum  of  Points  and  Authorities  attached  hereto,  the  pleadings 
on  file  in  this  case  and  such  further  evidence  and  argument  as  may 
be  presented  to  the  Court  at  or  before  the  hearing  on  this  matter, 
including,  without  limitation,  each  of  the  following  grounds: 
I.      BACKGROUND 

1.    On  or  about  May  1,  1990,  certain  of  the  Lines' 


16  I  creditors  filed  an  involuntary  bankruptcy  petition  against  Lines 

17  alleging  that  Lines  was  insolvent  and  unable  to  pay  its  debts  as 

18  they  became  due. 

19  2 .    On  or  about  May  21,  1990,  Lines  consented  to 

20  the  entry  of  an  order  for  relief  under  Chapter  11. 

21  3.    On  or  about  June  4,  1990,  the  Court  approved 

22  the  appointment  of  Mr.  Gumport  as  the  Chapter  11  Trustee. 

23  4 .    On  or  about  July  10,  1990,  the  Court  entered  an 

24  order  converting  the  case  to  one  under  Chapter  7. 

25  5.    On  or  about  July  17,  1990,  Mr.  Gumport  was 

26  appointed  as  the  Chapter  7  Trustee. 

27  6.    Lines  was  a  common  carrier  by  motor  vehicle 

28  I  authorized  as  such  by  the  Interstate  Commerce  Commission  ("ICC") 


1  I  and  subject  to  the  Interstate  Commerce  Act,  49  U.S.C.  SSIOIOI,  et 

i 

2  I  sea. ,  and  regulations  promulgated  thereunder  by  the  ICC,  49  CFR  §S 

3  I  100.1,   et  seq.  (collectively,  "Act"). 

4  I  7.    Between  May  21,  1987  and  May  1,  1990,  Lines 

5  transported  numerous  shipments  ("Shipments")  in  interstate  commerce 

6  at  the  request  and  on  behalf  of  ALCOA  and  Morgro. 

7  8.    The  Shipments  for  ALCOA  were  transported  in 

8  accordance  with  a  putative  "contract  carrier"  contract  between 

9  ALCOA  and  Lines. 

10  I  9.    Certain  of  the  freight  bills  for  Shipments  for 

11  Morgro  incorrectly  provided  for  discounts  which  were  not  applicable 

12  I  under  the  published  tariffs  of  Transcon.   Other  freight  bills  for 

13  Shipments  for  Morgro  were  not  correctly  rated  using  the  applicable 

14  published  tariff. 

15  10.   On  or  about  September,  1992,  the  Trustee  filed 

16  with  this  Court  an  adversary  proceeding  against  ALCOA  (Adversary 

17  Proceeding  No.  AD  92-02764-RR)  seeking  $528,280  plus  pre-judgment 

18  interest. 

19  11.   On  or  about  June  18,  1991,  the  Trustee  filed 

20  with  this  Court  an  adversary  proceeding  against  Morgro  (Adversary 

21  Proceeding  Ko.   LA-91-05639-RR)   seeking  $100,573.20  plus  pre- 

22  judgment  interest.   Subsequent  to  the  filing  of  the  complaint,  the 

23  Trustee's  auditors  discovered  additional  freight  bills  indicating 

24  an  additional  $110,201.47  in  freight  undercharges  for  a  total 

25  obligation  of  $210,774.67. 

26  II.        SUMMARY  OF  DISPUTES 

27  A.        CONTRACT  CLAIMS 

28  12.   The  Trustee  claims  that  the  Putative  Contracts 
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were  invalid  as  "contract  carrier"  contracts  under  the  Act. 
Consequently,  Lines'  relationship  with  ALCOA  was  that  of  a  common 
carrier  and  shipper  and  not  that  of  a  contract  carrier  and  shipper. 

13.  The  Trustee  asserts  that  ALCOA  was  required  to 
pay  for  the  Shipments  in  accordance  with  Lines'  tariff  rates  which 
were  on  file  with  the  ICC  (  "Class  Rates"),  and  not  the  Putative 
Contract  rates. 

14.  The  Trustee  further  contends  that  any  other 
discounts  provided  in  filed  tariffs  for  Lines  could  not  be  utilized 
by  ALCOA  since  a  prerequisite  to  the  application  of  such  discounts 
is  payment  of  the  full  amount  of  the  discounted  tariff  within 
ninety  days.  As  the  application  of  any  discounted  tariff  including 
the  an  open  item  published  in  Lines  625  tariff  would  still  result 
in  ALCOA  owing  a  sum  greater  than  the  Putative  Contract  rate,  ALCOA 
could  not  have  paid  the  full  discount  amount  within  ninety  days. 
Therefore,  no  other  discounts  can  be  applied  to  the  Shipments. 

15.  The  Trustee  also  contends  that  ALCOA 
specifically  could  not  apply  the  open  item  to  Shipments  since  to 
obtain  the  benefit  of  the  open  item,  a  shipper  was  required  to  file 
a  claim  to  receive  25%  of  the  45%  discount. 

14.  ALCOA  claims  that  a  valid  contract  carriage 
arrangement  existed  and  the  Putative  Contract  rates  should  prevail 
between  Lines  and  ALCOA. 

15.  In  the  alternative,  ALCOA  contends  that  even  if 
the  Putative  Contracts  are  invalid,  the  Class  Rates  on  file  with 
the  ICC  which  would  otherwise  control  the  Shipments  were 
unreasonable,  while  the  Putative  Contract  rates  were  reasonable. 
ALCOA  asserts  that  the  issue  of  tariff  applicability  requires  ICC 
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1  referral. 

2  16.   ALCOA  further  contends  that  an  open  item  in  the 

3  625  tariff  of  Lines  provided  for  a  45%  across  the  board  discount 

4  from  class  rates.    The  Putative  Contracts  provided  for  a  49% 

5  discount  from  Class  Rates.    ALCOA  contends  that  its  maximum 

6  exposure  is  the  4%  rate  differential.  / 

7  B.   COMMON  CARRIER  CLAIMS 

8  I  17.   With  respect  to  the  Shipments  for  Horgro,  the 

9  Trustee  contends  that  freight  bills  previously  paid  or  forwarded  to 

10  Morgro  for  payment  contained  errors  in  the  tariffs  which  were 

11  applied  to  various  Shipments  or  items  within  various  Shipments. 

12  These  errors  included  the  application  of  discounts  for  certain  NMFC 

13  numbers  when  the  published  tariffs  did  not  include  the  HHFC   number 

14  at  issue  in  the  discount  provisions.  Errors  also  included:  the  use 

15  of  an  inapplicable  tariff  due  to  the  weight  of  the  Shipments;  the 

16  use   of   an   inapplicable   tariff   due   to   the   specific   space 

17  requirements  for  the  Shipments;  in  mileage  computation  effecting 

18  the  overall  rate;  the  use  of  rates  which  were  not  properly  filed 

19  rates;  and  numerous  other  errors. 

20  I  18.   Morgro  contends  that  the  Class  Rates  sought  to 
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be     applied    were     unreasonable     and     the     referral     to     the     ICC     is 
appropriate   to  determine   the  reasonableness   of    Lines'    tariffs. 

19.  Morgro  further  alleges  that  it  had  valid  and 
binding  contracts  under  the  contract  authority  of  Transcon  to 
support  the  rates  and  discounts  which  were  reflected  on  the 
unaudited   original    freight   bills   sent   to   Morgro. 

III.    TERMS    OF   THE   SETTLEMENTS 

20.  The  settlement  of  the  claims  between  ALCOA  and 
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1  the  Trustee  were  confirmed  by  letter  dated  November  25,  1992.   The 

2  settlement  provides  for  a  payment  in  the  sum  of  $105,656.00  to  the 

3  Trustee  in  exchange  for  a  Stipulation  for  Dismissal  with  Prejudice 

4  of  the  Adversary  filed  against  ALCOA  by  the  Trustee  and  the 

5  execution  by  the  Trustee  of  a  release  of  all  claims. 

6  21.   The  settlement  of  the  claims  between  Morgro  and 

7  the  Trustee  were  confirmed  by  telephone  conference  in  November  of 

8  1992.    The  settlement  provides  for  a  payment  in  the  sum  of 

9  $40,000.00  for  the  release  of  all  claims  in  reference  to  all 

10  freight  bills  which  were  the  subject  of  the  Adversary  proceeding  as 

11  well  as  those  freight  bills  which  were  subsequently  audited  by  the 

12  Trustee's  auditors  and  which  constitute  claims  in  the  principle 

13  amount  of  $210,774.67.  The  funds  are  currently  being  held  in  trust 
by  the  Trustee's  counsel. 

22.  The  settlements  of  ALCOA  and  Morgro  are  subject 
to  approval  of  the  Bankruptcy  Court. 

IV.   BASIS  FOR  COMPROMISE 
A.   ALCOA  COMPROMISE 

23.  The   Trustee   believes   the   entry   of   the 
settlement  with  ALCOA  is  in  the  best  interests  of  the  estate 
because  it  avoids  the  expense  of  litigation,  the  time-value  of  tl^e 
settlement  as  opposed  to  continued  litigation  including:  potential , 
referral  to  the  ICC,  and   the  risk  inherent  in  litigation. 

24.  The  offer  of  settlement  represents  20%  of  the 
Maximum  liability  of  ALCOA  to  the  estate  exclusive  of  prejudgment 
interest.  While  the  Trustee  believes  the  audit  to  be  correct,  if 
ALCOA  were  to  prevail  on  its  arguments,  the  liability  of  ALCOA  to 
the  estate  would  be  approximately  $50,000.    or  one  half  the 
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1  I  settlement  amount.    Declaration  of  Joseph  S.   Steinfeld,   Jr. 

2  i  ("Steinfeld  Declaration")  para.  8. 

i 

3  I  25.   Further,  based  on  the  information  provided  by 

4  counsel  for  the  Trustee,  Mr.  Steinfeld,  the  Trustee  is  informed  and 

5  believes  that  the  settlement  represents  a  fair  adjustment  of 

6  ALCOA"s  liability  to  the  estate.  The  settlement  approximates  a  354 

7  discount  for  the  Shipments.   According  to  the  data  provided  by  Mr. 

8  Steinfeld,   the  average  discount  offered  to  shippers  similarly 

9  situated  to  ALCOA  for  LTL  Shipments  was  30  to  40%.    Steinfeld 

10  i  Declaration,  para  9. 

11  j  26.   The  acceptance  of  the  compromise  by  the  Trustee 

12  and  the  Court  will  assist  the  estate  in  demonstrating  to  other 

13  defendants  that  settlement  is  a  viable  alternative. ,  which  in  turn 

14  will  maximize  return  to  the  estate.   Steinfeld  Declaration,  para. 

15  10. 

16  27.   This  is  also  a  time  of  uncertainty  in  the  law. 

17  The  ICC  has  been  liberalizing  its  views  as  to  the  requirements  for 

18  bona  fide  contract  carriage.   A  case  is  currently  pending  before 

19  The  Supreme  Court  which  could  result  in  a  finding  that  "rate 

20  reasonableness"  is  a  valid  defense  to  undercharge  claims  and 

21  requires  referral  to  the  ICC.   The  prospect  of  litigating  these 

22  issues  before  the  ICC  raises  concerns  over  the  time  which  such 

23  I  litigation  will  require  as  well  as  to  the  outcome.   These  factors 

24  I  coupled  with  the  continual  pressure  to  procure  a  Congressional 

25  solution  to  the  overcharge  issue,  support  the  settlement.  Steinfeld 

26  Declaration  para.  10  through  12. 

27  /  /  / 

28  /  /  / 
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B.    MORGRO  COMPROMTSK 

28.  In  addition  to  the  reasons  to  support 
settlement  set  forth  above  in  reference  to  AlCOA,  the  Morgro 
compromise  includes  certain  additional  factors  involving  the 
financial  stability  of  Morgro. 

29.  The  Morgro  settlement  represents 
approximately  25%  of  the  maximum  liability  of  Morgro  pursuant  to 
the  Trustee's  audit.   While  the  Trustee  believes  the  audit  is 
correct,  he  is  cognizant  of  the  problems  of  protracted 
litigation.   In  addition  Morgro  has  presented  financial 
information  in  the  form  of  its  current  financial  statements  and 
information  from  its  primary  lender  for  operating  capital  that 
supports  Morgro* s  inability  to  pay  any  sum  in  excess  of  the 
compromise  amount.   Declaration  of  Cheryl  A.  Skigin  (Skigin 
Declaration)  para.  7. 

30.  Protracted  litigation  with  Morgro  would  only 
deplete  through  litigation  expenses,  the  sums  otherwise  available 
to  pay  the  settlement.   (Skigin  Declaration)  para.  8. 

31.  From  the  financial  data  provided  regarding 

Morgro 's  financial  status,  the  procurement  of  a  judgment  by  the 

Trustee  in  the  sums  sought  in  the  complaint  without  amendment 

would  be  sufficient  to  put  Morgro  into  insolvency.   Skigin 

Declaration,  para.  8. 

Dated:  December  17,  1992  A.S.K.  FINANCIAL 

GREGORY  S.  ABRAMS 


CHERYlL  A.  SKIGIN 

Pa    ■ 
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II 

1  MEMORANDUM  OF  POINTS  AND  AUTHORITIES 

2  I.    THE   SETTLEMENT   PROPOSED   BY   THE   TRUSTEE   SHOULD   BE 

3  I  APPROVED. 

4  \  Pursuant  to  Bankruptcy  Rule  9019(a),  the  Court  may 
approve  a  compromise  or  settlement  after  adequate  notice  and 
hearing.  Moreover,  Section  105(a)  of  the  Ban)cruptcy  Code  allows 
the  Court  to  issue  any  order,  Process  of  judgement  necessary  or 
appropriate  to  carry  out  the  provision  of  Title  11.  In  re  A  &  C 
Properties.  784  F.  2d  1377,  1380  n.  4  (9th  Cir.  1986). 

The  law  favors  compromise  and  not  litigation  for  its  own 
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sa)ce.  A  &  C  Properties,  supra,  at  1381  (citing  In  re  Blair. m  538 
F.  2d  849,  851  (9th  Cir.  1976)).  In  approving  a  compromise 
agreement  a  court  must  determine  not  only  that  the  trustee 
negotiate  the  compromise  in  good  faith  but  that  the  compromise  is 
fair  and  adequate.  Id.  The  factors  to  consider  in  determining  the 
fairness,  reasonableness  and  adequacy  of  a  proposed  settlement 
agreement  are: 

18  I  (a)  The  probability  of  success  in  the  litigation; 

19  (b)   The  difficulties,  if  any,  to  be  encountered  in  the 

20  matter  of  collection; 

21  (c)   The  complexity  of  the  litigation  involved,  and  the 

22  expense,  inconvenience  and  delay  necessarily  attending  it; 

23  (d)   The  paramount  interest  of  the  creditors  and  a  proper 

24  deference  to  their  reasonable  views  in  the  premises. 

25  I  Id.  ;  In  re  Planned  Protective  Services.  Inc. .  13  0  Bankr.  94,  9  6 


26 
27 
28 


(Bankr.  CD.  Cal.  1991)  ;  accord.  Matter  of  Jackson  Brewing  Company. 
624  F.  2d  599,  602  (5th  Cir.  1980)  (court  must  review  the 
particular  facts   and  circumstances  with  adequate  detail  and 
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explanation  to  determine  (1)  the  probability  of  success  in  the 
litigation,  with  due  consideration  for  the  uncertainty  in  fact  and 
law,  (2)  the  complexity  and  likely  duration  of  the  litigation  and 
any  attendant  expense,  inconvenience  and  delay,  and  (3)  all  other 
factors  bearing  on  the  wisdom  of  the  compromise) . 

To  approve  a  compromise,  it  is  not  necessary  for  a  court  to 
find  that  the  potential  claimants  would  have  prevailed  had  their 
claims  been  litigated.  In  re  Equity  funding  Corporation  of 
America.  519  F.  2d  1274,  1277  (9th  Cir.  1975).  It  is  sufficient  if 
the  court  can  say  that  the  outcome  would  have  been  doubtful.  "The 
primary  purpose  of  a  compromise  settlement  is  to  avoid  the 
necessity  of  determining  sharply  contested  and  dubious  issues."  In 
re  California  Associated  Products  Comoanv .  183  F.  2d  946,  949-50 
(9th  Cir.  1950) 

Moreover,  while  creditors'  objections  to  a  compromise  must  be 
afforded  due  deference,  such  objections  are  not  controlling.  In  re 
Transcontinental  Energy  Corp. .  764  F.  2d  1296,  1299  (9th  cir. 
1985) .  While  the  Court  must  preserve  the  rights  of  the  creditors, 
it  must  also  weigh  certain  factors  to  determine  whether  the 
compromise  is  in  the  best  interest  of  the  estate.  Matter  of  W.T. 
Grant  Co. .  4  Bankr.  53,  69,  (Bankr.  S.D.N.Y.  1980)  (cited  in  A  & 
C.  Properties,  supra,  at  1832) .  In  other  words,  the  creditors' 
arguments  may  bear  on  whether  the  Court  determines  a  proposed 
compromise  is  fair  and  equitable  but  do  not  justify  failure  to 
approve  a  settlement  that  has  been  so  determined. 
/  /  /  ■ 

/  /  / 
/  /  / 
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For  the  reasons  stated  in  the  Motion  itself,  entry  into  the 
compromise  described  therein  is  tin  the  best  interests  of  the 
estate.   A  number  of  contested  issues  will  be  resolved  without 
litigation  and  attendant  expense  to  the  estate.   The  proposed 
compromise  meets  the  standards  set  forth  by  the  Ninth  Circuit  for 
approval  of  a  settlement  of  involving  a  bankruptcy  estate.   The 
Trustee's  Motion  for  Approval  of  Compromise  of  the  claims  against 
ALCOA  and  Morgro  should  be  granted. 


Dated:   December  15,  1992  A.S.K.  FINANCIAL 

GREGORY  S.  ABRAMS 
L  A.  SKIGIN 


CHERYjL  A.  SKI 
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JOSEPH  L.  STEINFELD,  JR. 

ROBERT  B.  WALKER 

JOHN  T.  SIEGLER 

SIMS,  WALKER  &  STEINFELD,  P.C. 

1275  K  Street,  N.W.,  Suite  775 

Washington,  D.C.  20005 

(202)  842-1741 

(202)  682-2328  (telecopy) 

GREGORY  S.  ABRAMS 
Bar  No.  96759 
A.S.K.  Financial 

18607  Ventura  Boulevard,  Suite  208 
Tarzana,  California  91356 

(818)  609-9271 

(818)  609-9686  (telecopy) 

Attorneys  for  Plaintiff, 
Leonard  L.  Gumport,  Chapter  7 
Trustee  of  the  ban)cruptcy  estate 
of  Transcon  Lines 


UNITED  STATES  BANKRUPTCY  COURT 
CENTRAL  DISTRICT  OF  CALIFORNIA 


In  re 

TRANSCON  LINES, 


Debtor, 


LEONARD  L.  GUMPORT,  Chapter  7 
Trustee  of  the  Bankruptcy  Estate 
of  Transcon  Lines, 

Plaintiff, 


ALUMINUM  COMPANY  OF  AMERICA, 


CASE  NO.  LA-90-10680-RR 
Chapter  7 


Adv.  Proceeding  No. 
AD-9202764-RR 


DECLARATION  OF  JOSEPH  L.  STEINFELD.  JR. 

I,  Joseph  L.  Steinfeld,  Jr.,  states  as  my  declaration  the 
following: 

1.  I  am  a  partner  in  the  law  firm  of  Sims,  Walker  & 
Steinfeld,  P.O.,  and  have  been  appointed  special  counsel  to  the 
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Trustee  to  handle  the  collection  of  freight  undercharge 
receivables.  I  make  this  declaration  of  my  own  personal 
knowledge  and,  if  called  as  a  witness,  could  and  would 
competently  testify  to  the  facts  set  forth  herein. 

2.  I  have  personal  knowledge  concerning  the  legal  basis 
and  facts  which  underlie  the  adversary  proceedings  filed  by  my 
firm  on  behalf  of  the  Trustee  against  Aluminum  Company  of 
America  ("Alcoa").  I  personally  conducted  the  negotiations  on 
behalf  of  the  Trustee  which  resulted  in  a  proposed  settlement  of 
this  adversary  proceeding  for  a  total  of  $105,656.00.  I  make 
this  declaration  to  support  the  Trustee's  motion  to  approve 
settlement.  Based  upon  my  review  of  all  of  the  facts  and  law 
surrounding  this  case,  I  believe  the  settlement  amount  to  be 
both  fair  and  reasonable. 

3.  The  Trustee  claims  in  his  suit  that  the  transportation 
contracts  entered  into  between  Transcon  Lines  and  Alcoa  are 
deficient  as  a  matter  of  law  and  fact.  The  Trustee  in 
abrogating  these  contracts  asserts  that  the  transportation 
services  provided  by  Transcon  Lines  for  the  Alcoa  was  that  of  a 
common  carrier,  as  opposed  to  a  contract  carrier. 

4.  The  distinction  between  common  and  contract  carriage 
service  has  gained  significant  notoriety  since  the  Supreme 
Court's  opinion  in  Maislin  Industries.  Inc.  v.  Primary  Steel. 
497  U.S.  _,  111  L.Ed.  2d  94,  110  S .  Ct .  275  (1990).  In  Maislin 
IMSASirifii,  the  Supreme  Court  struck  down  the  Interstate 
Commerce   Commissions '  s   ("ICC")   "Negotiated   Rates"   Policy 
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■f  statement.  In  the  Negotiated  Rates  Policy  Statement  the  ICC  had 
n  previously  allowed  private  rate  agreements  to  govern  instead  of 
the  filed  tariffs  of  common  carriers.  Now,  without  the 
M  protection  of  the  "Negotiated  Rates"  policy  statement, 
c  transportation  agreements,  and  the  services  provided  thereunder 
by  carriers  such  as  Transcon  Lines,  have  been  carefully 
-  scrutinized  by  trustees  to  see  whether  they  truly  comport  with 
the  statutory  definition  of  contract  carriage,  and  the 
regulations  governing  contract  carriage. 

5.  This  area  of  the  law  is  highly  controversial  and  has 
resulted  in  numerous  court  decisions  which  have  yet  to  be 
reconciled  by  the  Supreme  Court  concerning  what  constitutes 
bonaf ide  contract  carriage.  The  ICC  has  already  engaged  in  a 
revisionist  view  toward  contract  carriage,  greatly  liberalizing 
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the  agency's  previous  narrow  views  as  to  what  constitutes 

bonaf ide  contract  carriage.   See  General  Mills .  Inc  . -  Petition 

for  Declaratory  Order.  8  I.C.C.  2d  313  (Mar.  9,  1992).  The  ICC 
has  also  recently  eliminated  the  contract  carriage  regulations 
found  at  49  C.F.R.  §  1053.1.  £s£  Ex  Parte  No.  MC-198  Contract 
for  Transportation  of  Property.  8  I.C.C.  2d  520  (May  20,  1992). 
6.  Also,  the  ICC  continues  to  aggressively  hinder  the 
interests  of  trustees  who  seek  to  collect  motor  common  carrier 
undercharges.  For  example,  the  ICC  is  engaged  in  another 
revisionist  view  toward_  defining  what  is  a  reasonable  rate,  and 
whether  referral  of  rate  reasonableness  defenses  is  warranted. 
See  Rate  Reasonableness  and  Unreasonable  Practices.  8  I.C.C.  2d 
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631   (1091).     The   oourca   <:h«ma«lv*a   hav*   b««n   aplltting 

oonoarnin^  Cha  laaua  of  raCarral  to  cha  ICC,  and  thla  laaua  will 

9 

now  be  reaolvod  by  the  United  Statea  Supreme  Court  In  In  re 

3  Carolina  Mnrnr  Kxoresa  No.  91-1496,  cert.  9ranted  May  18,  1991. 

^  7.   Alcoa  has  raised  numerous  defenses  to  the  Trustee's 

5  action  in  this  matter.   Defendant  has  also  moved  the  Court  for 

6  referral  to  the  ICC,  which  if  granted  would  result  in  a  minimum 

7  of  one  to  two  years  delay  in  the  prosecution  of  this  case. 

8  Alcoa  makes  this  motion  based  upon  the  fact  the  involved  tariffs 

9  sought  to  be  enforced  by  the  Trustee  in  this  matter  are 

10  approximately  100%  higher  than  the  asserted  "illegal  contract 

11  rates"  which  were  paid  by  Defendant  to  Transcon  Lines.   It  is 

12  certainly  possible  that  if  rate  reasonableness  is  deemed  to  be 

13  a  defense  by  the  Supreme  Court  in  Carolina  Motor  Express,  the 

14  Defendant  in  this  case  could  present  evidence  and  argument  to 

15  the  ICC  which,  when  given  the  ICC  s  distaste  for  undercharges. 


26 
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16  would  result  in  an  ICC  ruling  well  below  the  amount  of 

17  settlement  for  which  we  seek  approval  in  this  matter.    An 

18  adverse  ICC  opinion  would  then  have  to  be  appealed,  and  if 

19  overturned,  would  result  in  a  rehearing  of  the  case  at  the 

20  agency.  Thus,  the  rate  reasonableness  aspect  of  this  litigation 

21  could  easily  take  three  or  more  years  to  resolve.  This  estimate 

22  is   reasonable  considering  the   fact  that  the   initial   rate 

23  reasonableness  cases  that  have  been  referred  to  the  ICC  post- 
24  Maislin  Industries  have  now  been  pending  at  the  agency  for  over 
25  two  years.   In  fact,  the  agency's  only  ruling  in  an  undercharge 
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rate  reasonableness  case,  Georgia-Pacific  Corp  v.  Oneida  Motor 
Freight  I .C.C.  2d  103  (1990),  is  non-final  and  will  not  become 
final  for  many  months. 

8.  The  offer  of  $105,656.00  represents  20%  of  the  maximum 
balance  due  recovery  which  may  be  owed  by  the  Defendant  in  this 
matter,  exclusive  of  prejudgment  interest.  I  say  maximum 
because  the  Defendant  contests  the  applicability  of  the  rate 
used  by  the  Trustee's  auditors.  The  Trustee  believes  his  audit 
is  correct,  however,  if  Alcoa  is  correct  the  charges  in  this 
case  would  be  reduced  to  approximately  $50,000.00.  Thus,  the 
offer  of  settlement  is  over  double  the  amount  which  might  be 
ultimatey  recoverable  from  Alcoa  in  the  event  the  Trustee  is 
successful  in  his  contract  carriage  arguments,  but  unsuccessful 
on  the  issue  of  tariff  applicability. 

9.  The  offer  of  settlement  is  also  significant  in  that  it 
represents  what  I  believe  to  be  a  fair  adjustment  of  Alcoa's 
liability  to  the  estate.  Payment  of  approximately  $106,000 
reduces  Alcoa's  discount  to  35%  of  the  applied  class  rate.  For 
the  years  1988  through  1990  when  the  traffic  was  handled  by 
Transcon,  the  average  discount  offered  by  truck  lines  for  LTL 
shippers  was  approximately  30-40%.  Thus,  in  this  action  we  are 
requiring  Alcoa  to  pay  the  same  rate  that  other  like-situated 
shippers  paid.  It  is  certainly  possible  that  in  the  event  rate 
reasonableness  is  found  to  be  a  defense,  the  ICC  or  even  a  court 
upon  review  would  find  such  a  discount   to  be  reasonable. 
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10.       Alcoa    would    be    the    third   major   defendant    to    settle   a 
contract     carriage     case     with     the     Trustee.  As     such,      it     is 


important    to    send    a    message    to    the    remaining    defendants    that 


settlement  is  a  viable  option  in  order  to  maximize  return  to  the 
estate.  It  has  always  been  the  Trustee's  belief  that  those  who 
agree  to  settle  at  an  early  stage  should  receive  a  favorable 
settlement  offer.  The  settlement  in  this  matter  will  result  in 
significant  dollars  to  the  estate  which  can  also  be  used  to  help 
fund    the    remaining    collection   efforts. 

11.  Finally,  pressure  continues  to  mount  on  Congress  to 
pass  a  shipper  "bail-out"  bill.  S.1675,  which  was  passed  by  the 
Senate  last  year,  but  died  in  the  House,  would  have  provided  at 
best  a  recovery  in  this  matter  of  only  18%,  and  then  only  if  the 
shipper  desired  not  to  seek  ICC  referral.  Under  S.1675  the 
issue  of  contract  carriage  would  have  to  have  been  referred  to 
the  ICC.  The  ICC  as  it  is  presently  constituted  would 
undoubtedly  rule  against  the  Trustee's  interest.  Thus,  without 
settlement  significant  litigation  expense  and  risk  would 
continue    in   this    matter. 

12.  In  sum,  I  believe  that  settlement  would  be  most  fair 
and   equitable    and    urge   prompt   creditor   approval. 
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I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  this    7 


day  of  December,  1992  at  Washington, 


D.C. 


JLS : 3rm( Alcoa . dec ) 
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Gregory   S.    Abrams,    Esq. 
Cheryl    A.    Skigin,    Esq, 
ASK    FINANCIAL 

18607   Ventura  Blvd.,    ste.    208 
Tarzana,    CA   91356 
(818)     609-9268 

Joseph   Steinfeld,    Esq. 
SIMS,     WALKER    &    STEINFELD,     P.C. 
1275    "K"    Street,    N.W. ,    Ste.    775 
Washington,    D.C.    2005-4006 
(202)     842-1741 


Attorneys    for   Plaintiff   LEONARD   L.    GUMPORT 

UNITED    STATES    BANKRUPTCY   COURT 
CENTRAL   DISTRICT    OF   CALIFORNIA 


In  re 

TRANSCON  LINES, 


Debtor . 


LEONARD  L.  GUMPORT,  Chapter  7 
Trustee  of  the  BanJcruptcy 
Estate  of  TRANSCON  LINES, 

Plaintiff , 


ALUMINUM  COMPANY  OF  AMERICA, 
et  al. 


Defendants. 


CASE  NO.  LA  90-10680  RR 
Chapter  7 

ADVERSARY  NO.  LA  91-06921  RR 

DECLARATION  OF  CHERYL  A.  SKIGIN 


CHERYL  A.  SKIGIN  declares  as  follows: 

1.    I  eun  an  attorney  duly  licensed  to  practice  under 
the  laws  of  the  State  of  California  and  was  appointed  special 
counsel  to  the  Trustee  to  handle  the  collection  of  certain 
freight  undercharge  receivables.   Although  I  have  withdrawn  as 
counsel  for  the  Trustee  in  my  individual  capacity,  I  have 
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continued  to  work  with  the  firms  of  Sims,  Walker  &  Steinfeld  and 
ASK  Financial  in  processing  certain  undercharge  cases  filed  on 
behalf  of  the  Trustee.   Included  among  these  is  adversary  number 
LA  91-05639  RR,  Leonard  L.  Gumport.  Chapter  7  Trustee  of  the 
Bankruptcy  Estate  of  Transcon  Lines  v.  Mororo  Chemical  Company 


("Morgro  proceeding"). 

2.  I  make  this  declaration  of  my  own  personal 
knowledge  and,  if  called  as  a  witness,  could  and  would 
competently  testify  to  the  facts  set  forth  herein. 

3.  I  haye  personal  knowledge  concerning  the  legal 
basis  and  facts  which  underlie  the  Morgro  proceeding  originally 
filed  by  the  firm  of  Garfield,  Tepper,  Ashworth  &  Epstein  on 
behalf  of  the  Trustee.   I  have  personally  conducted  the 
negotiations  on  behalf  of  the  Trustee  which  resulted  in  the 
proposed  settlement  of  this  adversary  proceeding  for  a  total  of 
$4  0,000.00.   I  make  this  declaration  to  support  the  Trustee's 
inotion  to  approve  settlement.   Based  upon  my  review  of  all  the 
facts  and  law  surrounding  this  case,  I  believe  this  settlement  to 
be  in  the  best  interest  of  the  estate. 

4.  The  Morgro  proceeding  is  based  on  a  claim  of 
undercharges  resulting  from  the  audit  of  approximately  100  bills 
for  Morgro  Chemical  Company.   I  have  personally  reviewed  each  and 
every  bill  to  determine  the  basis  for  the  reclassification  or  any 
adjustment  from  the  original  billings.   The  basis  for  any  changes 
made  by  the  audit  involve  the  correction  of  the  rate  to  the 
reflect  the  appropriate  National  Motor  Freight  Carrier  item 
number,  the  correct  rate  for  a  joint  line  rather  than  a  single 
line  transfer,  spot  contracts  which  did  not  reflect  any  published 
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tariff  rate  as  well  as  any  number  of  other  applications  of 
reduced  rate  which  were  simply  not  reflective  of  properly  filed 
rates  with  the  Interstate  Commerce  Commission  for  the  shipment  of 
the  goods  in  question. 

5.  The  suit  was  initially  filed  against  Morgro  on 
approximately  50  freight  bills  for  a  sum  of  approximately 
$100,000.00.   Thereafter,  the  Trustee  discovered  additional 
freight  bills  which  had  been  the  subject  of  an  audit  by  the 
Trustee's  auditors,  Derek  Barningham  &  Associates,  demonstrating 
undercharges  which  would  bring  the  total  amount  of  Morgro 's 
obligation  to  the  Trustee  to  a  sum  in  excess  of  $210,000.00. 
Copies  of  these  bills  were  forwarded  to  Morgro ' s  counsel  for 
review. 

6.  Morgro 's  counsel  asserted  various  defenses  to  the 
freight  bills  including  the  claim  that  the  rates  were 
unreasonable  and  should  be  the  subject  of  referral  to  the  ICC. 
In  addition,  Morgro 's  counsel  presented  the  undersigned  counsel 
for  the  Trustee  with  financial  statements,  cash  flow  statements, 
and  substantial  additional  financial  data  regarding  Morgro 's 
current  financial  status  as  well  as  its  projections  for  the 
future.   In  addition,  evidence  was  presented  to  counsel  for  the 
Trustee  that  Morgro  was  in  danger  of  losing  its  operating  capital 
line  of  credit  in  the  event  of  the  entry  of  judgment  or  any 
attempt  to  executed  a  judgment  upon  Morgro  would  place  Morgro  in 
a  position  of  insolvency. 

/  /  /  / 
/  /  /  / 
/  /  /  / 
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7.  Having  reviewed  the  financial  data  of  Morgro,  it 
objectively  appears  that  Morgro  would  be  unable  to  pay  any 
judgment  in  excess  of  the  $40,000.00  which  has  been  offered  in 
satisfaction  of  Morgro 's  current  obligations  to  the  Trustee. 

8.  In  addition,  considering  the  risks  of  protracted 
litigation,  the  potential  for  referral  to  the  Interstate  Commerce 
Commission,  the  subseguent  delays  incumbent  in  referral,  the 
possibility  that  Morgro  would  be  unable  to  pay  any  judgment  in 
the  future  and  the  potential  for  further  deterioration  of  Morgro, 
the  above  settlement  is  a  reasonable  compromise. 

9.  In  sum,  as  counsel  for  the  Trustee,  I  believe  the 
settlement  represents  a  fair  compromise  of  the  obligations  of 
Morgro  in  light  of  both  the  risks  of  litigation  and  specifically 
in  light  of  the  risks  that  a  prolonged  litigation  would  further 
hamper  this  defendant's  ability  to  pay  any  judgment  which  might 
be  rendered  in  the  Trustee's  favor. 

I  declare  under  penalty  of  perjury  under  the  laws  of 
the  State  of  California  that  the  foregoing  is  true  and  correct 
and  of  my  own  personal  knowledge. 

Executed  this  I  )  day  of  December,  1992,  at  Orange, 
California. 
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In  re:  TRANSCON  LINES 
Case  No.  LA  90-10680-RR 

PROOF  OP  SERVICE 

STATE  OF  CALIFORNIA,  COUNTY  OF  LOS  ANGELES 

I  am  a  citizen  of  the  United  States  and  a  resident  of  the 
County  aforesaid.  I  am  over  the  age  of  18  years  and  not  a  party  to 
the  within  entitled  action.  My  business  employTnent  address  is  18607 
Ventura  Boulevard,  Suite  208,  Tarzana,  California. 

On  the  date  indicated  next  to  my  signature  below,  I  served  the 
foregoing  document  described  as: 

MOTION  FOR  APPROVAL  OF  COMPROMISE  OF  CONTROVERSIES  WITH  ALCMINDM 
COMPANY  OF  AMERICA  AND  MORGRO  CHEMICAL  COMPANY;  MEMORANDDM  OF 
POINTS  AND  AUTHORITIES;  DECLARATION  OF  JOSEPH  L.  STEINFELD,  JR.  AND 
DECLARATION  OF  CHERYL  A.  SKIGIN  IN  SUPPORT 

on  the  interested  parties  in  this  action  by  placing  a  true  copy 
thereof  enclosed  in  a  sealed  envelope  with  postage  thereon  fully 
prepaid  in  the  United  States  mail  at  Tarzana,  California,  addressed 
as  follows: 

Office  of  the  United  States  Trustee 

221  North  Figueroa 

Suite  800 

Los  Angeles,  CA   90012 

Joseph  L.  Steinfeld,  Jr.,  Esq. 
Sims,  Walker  &  Steinfeld,  P.C. 
1275  K  Street,  N.W.,  Suite  775 
Washington,  D.C.   20005 

Leonard  L.  Gumport,  Esq. 
Hufstedler,  Kaus  &  Ettinger 
355  South  Grand  Ave.,  45th  Floor 
Los  Angeles,  CA  90071-3107 

****  (By  Mail)  I  caused  such  envelope  with  postage  thereon,  fully 


prepaid  to  be  placed  in  the  United  States  mail  on  the  date 
indicated  below. 

****  (Federal)  I  declare  that  I  am  an  employee  in  the  offices  of  a 


member  of  the  State  Bar  of  this  Court  at  whose  direction  the 
service  was  made. 

Executed  at  Los  Angeles,  California  on  December  23,  1992. 


•Y  D<J 


Mary  Dy}  Rasmussen,  Declarant 
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Mr.  Rahall.  The  subcommittee  will  now  hear  from  a  panel  com- 
posed of  Mr.  Stan  Sender,  Legislative  Director,  CURB,  Washington, 
D.C.;  and  Mr.  Richard  Kerth,  Chairman  of  NIT  League  Legislative 
Council,  Washington,  D.C;  accompanied  by  Dale  Miller,  the  Presi- 
dent of  Playworld  Systems,  Inc.,  New  Berlin,  Pennsylvania;  and 
Susan  Corrigan,  President  and  CEO,  "Gifts  In  Kind",  Alexandria, 
Virginia. 

The  ladies  and  gentlemen  of  the  subcommittee  do  have  your  pre- 
pared testimony,  and  as  normal,  all  of  them  will  be  made  a  part 
of  the  record.  You  may  proceed  in  whatever  order  you  decide. 

TESTIMONY  OF  STAN  SENDER,  LEGISLATIVE  DIRECTOR, 
CURB,  WASHINGTON,  DC,  ACCOMPANIED  BY  DALE  MILLER, 
PRESIDENT,  PLAYWORLD  SYSTEMS,  INC.,  NEW  BERLIN,  PA; 
AND  SUSAN  CORRIGAN,  PRESIDENT  AND  CEO,  "GIFTS  IN 
laND",  ALEXANDRIA,  VA;  AND  RICHARD  E.  KERTH,  CHAIR- 
MAN, NIT  LEAGUE  LEGISLATIVE  COUNCIL,  WASHINGTON, 
DC,  ACCOMPANIED  BY  NICHOLAS  DiMICHAEL,  COUNSEL,  NIT 
LEAGUE  LEGISLATIVE  COUNCIL 

Mr.  Sender.  Thank  you,  Mr.  Chairman.  I  am  accompanied  today 
as  legislative  director  of  the  CoaHtion  for  an  Undercharge  Relief 
Bill,  CURB,  by  Mr.  Dale  Miller,  who  is  President  of  Playworld  Sys- 
tems, Incorporated.  He  is  representative  of  hundreds  of  thousands 
of  smaller  shippers  who  face  the  nightmare  of  legislation,  attorneys 
fees  and  threate  to  the  economic  existence  of  their  companies  from 
these  undercharge  claims. 

And  on  my  right  is  Susan  Corrigan,  who  is  President  and  CEO 
of  Gifts  In  Kind  America  who  is  representative  of  the  charitable 
and  reUgious  groups  whose  resources  to  help  to  those  in  need  are 
being  drained  off  in  legislative  costs  and  payment  of  undercharge 
claims. 

CURB  consists  of  over  450  companies  and  organizations  listed  in 
the  appendix  to  my  formal  testimony,  including  the  American 
Trucking  Associations,  The  National  Industrial  Transportation 
League,  the  National  Small  Shipments  Traffic  Conference,  the  Na- 
tional Association  of  Wholesaler  Distributors,  the  Transportation 
Claims  and  Prevention  Council,  the  National  Federation  of  Inde- 
pendent Business  and  many  others  representing  large  and  small 
manufacturers,  wholesalers,  retailers,  warehousemen,  brokers  as 
well  as  charitable  organizations  who  seek  enactment  of  reUef  legis- 
lation to  end  the  economic  burden  of  these  undercharge  claims  to 
their  companies  and  the  economy. 

More  than  500,000  claim  suits  have  been  filed  against  large  and 
small  businesses,  brokers,  warehousemen  and  charities,  including 
the  American  Cancer  Society,  the  American  Red  Cross,  and  reli- 
gious orders,  including  an  order  of  nuns,  monks.  Seventh  Day  Ad- 
ventist  groups,  and  even  the  St.  Vincent  de  Paul  Society  of  Oregon. 

CURB  supports  H.R.  2121,  the  Negotiated  Rates  Act  of  1993  in- 
troduced by  Chairman  Mineta  and  cosponsored  by  Ranking  Minor- 
ity Member  Mr.  Shuster  and  many  other  members  of  this  commit- 
tee and  the  House.  CURB  supports  it  as  a  reasonable  and  equitable 
compromise  and  urges  early  and  favorable  action. 

Under  the  provisions  of  H.R.  2121,  shippers  and  charitable  orga- 
nizations would  have  the  choice  of  satisfying  the  claim  by  the  pay- 
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ment  of  reasonable  percentages  or  to  challenge  the  reasonableness 
of  the  rate  or  the  practice  of  collecting  the  undercharge  claim  be- 
fore the  ICC  without  having  to  pay  additional  sums  beyond  what 
has  already  been  billed  and  collected.  Further,  the  bill's  provisions 
on  customer  account  codes,  on  contracts,  and  on  other  undercharge 
related  matters  are  a  reasonable  compromise. 

With  respect  to  H.R,  2021,  the  Undercharge  Settlement  and  Am- 
nesty Act,  CURB  does  not  believe  the  undercharge  provisions  of 
this  bill  offer  a  reasonable  or  fair  compromise  to  undercharge 
claims  for  the  reasons  set  forth  in  my  written  testimony  and  would, 
in  many  respects,  place  shippers  in  a  worse  position  than  they  are 
now  under  the  Supreme  Court  decision  in  Reiter  v.  Cooper. 

In  conclusion,  CURB  commends  Chairman  Mineta's  statement, 
quote.  Congress  needs  to  step  in  and  resolve  this  issue  and  we  need 
to  do  it  sooner  rather  than  later.  Unquote.  While  recognizing  that 
H.R.  2121  is  a  compromise  from  the  CURB  members  standpoint, 
CURB  urges  favorable  action  on  H.R.  2121  which  would  resolve  in 
a  reasonable,  fair,  and  expeditious  the  more  than  500,000  outstand- 
ing undercharge  claims  which  have  for  far  too  long  plagued  ship- 
pers and  charitable  organizations. 

Dale. 

Mr.  Miller.  Mr.  Chairman,  my  nsune  is  Dale  Miller,  President 
of  Playworld  Systems.  I  appear  today  in  support  of  H.R.  2121  the 
Negotiated  Rates  Act  of  1993,  as  a  reasonable  compromise  which 
would  put  an  end  to  the  unforeseeable,  unbeUevable  nightmare  my 
company  and  I  have  been  facing  since  August  of  1991. 

We  are  a  small  family  owned  business  located  in  New  Berlin, 
Union  County,  in  Central  Pennsylvania  which  has  been  growing 
and  providing  jobs  since  1952.  Our  product  is  children's  playground 
equipment.  We  manufacture  and  ship  from  our  location  in  New 
Berlin  to  parks,  schools,  and  day  care  centers  in  all  parts  of  the 
United  States.  Our  growth  has  been  modest  and  steady  but  a  sta- 
ble course  of  income  for  the  70  people  in  our  company  and  their 
families. 

In  August  of  1991,  we  were  served  with  a  complaint  by  a  lawyer 
in  Los  Angeles  representing  a  bankrupt  trucking  company 
TRANSCON  Lines  claim,  that  under  their  discount  tsuiffs  on  file 
with  the  ICC  what  they  had  billed  us  in  freight  charges  for  the 
years  May  1987  to  May  1990,  and  what  we  had  paid  was  a  mis- 
interpretation of  their  tariff  rules  because  our  shipments  move 
under  third-party  billing. 

Therefore,  they  said  we  were  given  illegal  discounts  by 
TRANSCON  and  we  were  to  pay  over  $500,000  in  additional 
freight  charges  for  those  years.  We  received  an  additional  notice 
from  this  lawyer  stating  tiiat  the  court  rulings  involving  accoimt 
coded  tariffs  could  escalate  those  additional  charges  possibly  six- 
fold and  that  we  had  only  one  last  chance  to  pay  the  half  miUion 
doUsirs  or  we  would  owe  much  more  later. 

Additionally,  we  were  sued  in  a  Florida  court  for  undercharges 
based  on  an  allegedly  invalid  shipper  account  coded  tariff  by  a  law- 
yer representing  PIE,  another  bsmkrupt  carrier. 

Mr.  Chairman,  we  have  been  taken  completely  by  surprise  by 
these  actions  against  us.  There  are  no  funds  in  reserve  to  pay  these 
claims  against  us  and  we  cannot  pass  these  additional  charges  on 
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to  our  customers.  At  the  time  these  shipments  were  made,  all  the 
trucking  companies  in  our  region  were  aggressively  seeking  our 
business  and  offering  us  discounts  to  secure  our  account.  We  had 
no  way  of  anticipating  that  they  woiild  ultimately  fail  as  compa- 
nies, £ind  not  in  our  wildest  dreams  would  we  have  expected  that 
we  would  be  sued  in  C^ifomia  and  Florida  courts  for  additional 
charges  for  tiiose  shipments. 

We  are  a  small,  family-owned  business;  $500,000  is  an  extremely 
large  amount  of  money  to  us.  If  we  are  required  to  pay  this  amount 
of  money  to  these  lawyers,  our  company  would  be  significantly  crip- 
pled financially  ^ind  most  certainly  the  jobs  of  70  people  and  their 
families  who  have  worked  hard  for  years  will  be  threatened. 

Under  H.R.  2121,  and  in  the  Senate  bill  S.  412,  my  company,  as 
an  SBA  qualified  small  business,  would  elect  to  satisfy  these  claims 
and  save  my  famil5^s  company  and  my  employees'  jobs.  I  prefer  the 
S.  412  formula  under  which  I  would  pay  zero  percentage  but  woiild 
accept  the  5  percent  of  the  difference  between  the  amounts  I  paid 
in  1987  and  1990  and  the  appHcable  and  effective  tariff  rate  under 
H.R.  2121  in  order  to  obtain  reUef. 

Since  my  company  would  not  qualify  as  a  small  business  under 
the  amnesty  H.R.  2021, 1  would  have  to  pay  35  percent  of  what  has 
been  claimed  as  underchsirges.  I  could  not  afford  the  cost  of  attor- 
neys fees  and  expert  witnesses  to  prove  a  contested  rate  reason- 
ableness case  before  the  ICC  and  risk  having  to  pay  also  the  other 
lawyers  fees  and  the  cost  of  htigation  if  any  part  of  the  under- 
charge claim  is  upheld. 

Mr.  Chairman,  on  behalf  of  my  family's  company  and  my  70  em- 
ployees and  their  famihes,  I  ask  yoxir  help  in  enacting  H.R.  2121 
as  soon  as  possible. 

Thank  you. 

Ms.  CORRIGAN.  Good  moming,  Mr.  Chairman.  My  name  is  Susa^^ 
Corrigan.  I  am  President  and  chief  operating  officer  of  Gifts  In 
Kind  America. 

Charities  provide  a  valuable  service  to  communities  through 
their  service  to  the  frail,  elderly,  laid-off  workers,  famihes  experi- 
encing difficulties,  economically  disadvantaged,  and  youth  without 
direction.  Their  mission  is  to  provide  services,  most  rarely  use  ship- 
ping services,  and  must  therefore  trust  the  transportation  compa- 
nies that  they  occasionally  use  to  dehver  goods,  to  dehver  those 
goods  at  the  rate  quoted  to  the  shipper. 

In  many  ways.  Gifts  In  Kind  America  is  different  from  most 
charities.  We  provide  services  that  enable  companies  to  get  their 
products  to  other  nonprofits.  Nearly  50  miUion  in  products  were 
distributed  through  Gifts  In  Kind  America  last  year.  We  work  with 
companies  to  design  their  product-giving  programs  and  then  we 
manage  the  process  for  them. 

Gifts  In  Kind  arrange  the  donation  and  dehvery  of  the  heart-lung 
machines  fi-om  Ohio  to  the  Soviet  Union,  rehef  supphes  to  South 
Florida,  school  books  for  Missouri  to  Memphis,  donated  baby  prod- 
ucts to  the  disadvantaged  famihes  in  Chicago,  and  clothing  and 
personal  care  products  to  more  than  8,000  shelters  nationwide. 

For  all  of  these  products,  we  have  relied  on  the  transportation  in- 
dustry to  carry  out  our  mission.  Each  year,  50,000  charities  receive 
something  from  us.  Gifts  In  Kind  has  been  rated  the  most  cost  efifi- 
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cient  of  the  top  100  charities  in  this  country  operating  at  less  than 
3  percent  of  the  value  of  the  goods  distributed. 

To  maintain  that  high  level  of  efficiency  which  we  have  since  our 
founding  10  years  ago,  we  must  arrange  the  best  shipping  rates 
and  explore  all  distribution  methods  to  determine  the  most  cost-ef- 
ficient options.  Very  often  we  rely  on  the  American  Trucking  Asso- 
ciations* partnership  with  us  called  Connect  to  help  distribute  prod- 
ucts fi*ee.  In  fact,  $30  million  worth  of  products  were  distributed 
last  year  through  our  partnership  with  the  American  Trucking  As- 
sociations. 

However,  when  we  are  unable  to  arrange  fi*ee  shipping  for  our 
services,  we  search  for  the  most  competitive  rates  avaUable.  In 
1989,  we  began  a  relationship  with  PIE  recognizing  that  we  were 
a  charity.  PIE  agreed  to  and  indeed  did  transport  our  goods  at  the 
reduced  government  tender  rates  for  which  we  are  ehgible.  These 
rates  were  legally  filed  with  the  ICC  and  are  available  through 
GSA  records  at  the  U.S.  Bureau  of  Archives. 

Now,  years  later,  trustees  for  PIE  claim  that  those  charges  were 
never  valid  and  seek  to  collect  the  difference.  Because  Gifts  In 
Kind  America  reUed  heavily  on  PIE  services,  the  amount  of  the  im- 
dercharge  claimed  against  our  charity  is  substantial.  However, 
even  if  it  had  been  a  smaller  amount,  it  would  have  been  signifi- 
cant because  it  was  an  unexpected  amount  for  any  charity. 

When  Gifts  In  Kind  received  the  first  claim  from  PIE,  we  imme- 
diately researched  all  of  our  records,  and  identified  charges  which 
they  claimed  for  past  due  notices,  double  billings  for  the  same  ship- 
ment. 

Overcharges  for  the  class  of  shipments,  we  settled  through  a  pay- 
ment of  what  we  believed  to  be  fair  because  there  were  some  pay- 
ments which  we  did  in  fact  owe  at  that  time.  The  cost  benefit  of 
using  legal  services  was  weighed  against  the  amount  of  the  filial 
payment.  When  we  received  the  second  and  much  larger  claim, 
however,  we  had  no  choice  but  to  dispute  the  charges. 

Now,  instead  of  using  our  already  scarce  resources  to  further  our 
charitable  goals,  we  are  caught  in  a  legal  battle  that  promises  to 
be  long  and  costly.  While  I  believe  that  Gifts  In  Kind  America's  sit- 
uation is  unique  within  the  nonprofit  world  because  of  the  extent 
of  our  volume  and  expertise  in  transporting  goods,  there  are  les- 
sons to  be  learned  that  apply  to  the  entire  nonprofit  sector. 

First,  nonprofits  are  not  savvy  in  the  shipping  arena.  They  often 
do  not  command  special  pricing  consideration.  If  the  carrier  does 
not  inform  them  that  they  are  eUgible  under  government  tender, 
which  is  rather  unlikely,  they  are  probably  paying  close  to  the 
standard  rate. 

Second,  the  time  frame  in  which  to  respond  to  undercharge 
claims  is  not  sufficient  for  charities  to  understand  the  rationale  of 
the  issue,  research  the  claim,  and  thoughtfully  choose  the  best 
course  of  action.  In  most  cases,  a  volunteer  board  of  directors  must 
be  part  of  the  process. 

Third,  the  volume  of  shipping  that  most  nonprofits  would  under- 
take is  relatively  low.  Therefore,  the  amount  of  the  undercharge 
would  be  lower  than  the  amount  to  hire  a  lawyer  to  present  the 
case  without  any  sense  that  the  case  would  have  a  positive  out- 
come. It  is  just  less  expensive  to  pay  the  bill. 
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Lastly,  charities  are  often  referred  to  as  nonprofits  because, 
frankly,  that  is  the  State  in  which  we  operate,  this  is  simply  a 
source  of  additional  revenue  for  unexpected  and  unfair  claims.  The 
money  must  come  fi*om  scarce  operating  dollars  that  are  normally 
used  to  provide  credit,  particularly  needed  community  service. 

Charities  must  be  informed  of  their  potential  to  receive  govern- 
ment rates  for  shipping.  They  should  certainly  be  exempt  from  un- 
dercharge claims. 

I  appreciate  the  opportunity  to  support  H.R.  2121  which  contains 
a  provision  for  the  satisfaction  of  undercharge  claims.  Gifts  In  Kind 
America  strongly  supports  such  a  provision  and  urges  that  the 
amount  for  the  undercharge  claims  for  charitable  organizations  be 
fixed  at  zero. 

Thank  you. 

Mr.  Kerth.  Good  morning.  My  name  is  Richard  Kerth.  I  am 
transportation  manager,  Commerce  and  Administration,  for  Cham- 
pion International  Corporation  in  Hamilton,  Ohio.  I  appear  today 
on  behalf  of  the  National  Industrial  Transportation  League  and 
serve  as  chairman  of  its  Legislative  Committee. 

Accompanying  me  today  is  Nicholas  J.  DiMichael,  the  League's 
general  counsel.  In  presenting  the  League's  testimony,  I  am  ex- 
pressing the  feelings  of  thousands  of  transportation  professionals 
across  the  United  States  who  negotiated  fair  and  compensatory 
motor  carrier  freight  rates  in  good  faith,  paid  our  carrier  invoices 
within  time  set  by  the  applicable  credit  regulations,  and  now  must 
spend  countless  hours  defending  our  company  against  unreason- 
able undercharge  claims. 

We  have  a  simple  but  urgent  message  for  you — ^now  is  the  time 
to  end  this  crisis.  H.R.  2121,  the  Negotiated  Rates  Act  of  1993,  of- 
fers a  reasonable  compromise  of  the  various  interests  and  should 
be  enacted  into  law  as  promptly  as  possible.  H.R.  2121  balances  the 
interests  of  all  parties  to  create  a  solution  reflecting  Congressional 
intent. 

On  behalf  of  the  officers  and  members  of  the  League,  I  would  like 
to  commend  Chairman  Mineta  and  Mr.  Shuster  for  their  leadership 
efforts  which  made  this  legislation  possible  and  for  their  commit- 
ment to  enact  remedial  legislation  this  year,  and  to  you.  Chairman 
Rahall,  for  promptly  scheduling  hearings  on  this  important  legisla- 
tion. 

The  true  cost  of  this  crisis  goes  beyond  the  $32  billion  potentially 
to  be  claimed  by  the  protection  agents.  Businesses — small,  medi\im, 
and  large — are  spending  substantial  sums  to  avoid  the  traps  cre- 
ated by  a  complex  and  unwieldy  tariff  system. 

Resources  that  could  be  spent  on  product  development,  hiring 
and  health  care,  are  being  diverted  to  redundant  paperwork  func- 
tions. More  sophisticated  shippers  are  abandoning  the  tariff  system 
wholesale,  replacing  their  common  carriers  with  contract  carriers. 
The  market  for  motor  carrier  services  is  being  altered  by  this  xin- 
productive  exercise. 

In  accepting  the  compromise  contained  in  H.R.  211,  the  League 
remains  committed  to  achieving  what  it  beUeves  is  the  most  effec- 
tive, long-term  solution  to  the  underch£irge  crisis — repeal  of  the 
filed  rate  doctrine  which  requires  a  complex  Federal  bureaucracy, 
including  the  filing  of  tariff's,  to  maintain  itself. 
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We  firmly  believe  that  the  public  interest  would  be  much  better 
served  if  these  Federal  funds  were  dedicated  to  safety  enforcement, 
infi-astructure  investment,  or  related  pursuits  which  have  a  direct 
relationship  on  the  competitiveness  of  U.S.  goods  and  global  mar- 
kets. 

The  League  also  would  prefer  that  H.R.  2121  be  limited  to  provi- 
sions directly  related  to  the  undercharge  crisis.  We  believe  that  the 
contract  content  provisions  are  unnecessary,  and  without  proper 
Congressioned  instructions  could  lead  to  another  crisis  where  op- 
portunistic undercharge  claims  are  lodged  against  the  shipping 
pubUc.  The  League  urges  that  the  report  Isuiguage  for  this  legisla- 
tion leave  no  doubt  about  Congress'  intent  to  end  the  undercharge 
crisis  and  prevent  its  recurrence.  We  also  would  ask  that  the  report 
language  remove  any  doubt  that  these  contract  changes  are  to 
apply  only  to  prospective  contracts  and  to  services  performed  after 
the  section's  effective  date. 

In  the  spirit  of  compromise,  the  League  also  is  accepting  a  two- 
year  limit  on  the  undercharge  reforms  and  a  limit  on  the  unreason- 
able practice  provisions.  While  we  beheve  that  these  limits  unnec- 
essarily curtail  the  right  of  shippers  to  be  protected  from  these  gen- 
erally baseless  claims,  we  will  accept  it  in  order  to  secure  passage 
of  legislation. 

However,  we  are  concerned  that  existing  rights  not  be  inadvert- 
ently caught  in  this  limitation.  We  are  particularly  concerned  about 
the  issue  of  paying  a  claim  prior  to  the  ICC's  ruling  on  its  reason- 
ableness. This  shipper  protection  is  an  important  and  long-standing 
one.  It  was  most  recently  upheld  by  the  U.S.  Supreme  Court  in  the 
Reiter  v.  Cooper  case. 

To  protect  these  and  other  rights,  we  strongly  recommend  the  re- 
port language  leave  no  doubt  as  to  Congressional  intent  that  the 
two-year  limit  applies  only  to  the  reforms  enacted  by  this  legisla- 
tion. All  other  existing  protections  are  not  to  be  affected. 

In  addition,  we  would  recommend  a  variety  of  technical  amend- 
ments to  better  achieve  our  mutual  goal  of  ending  this  crisis.  These 
amendments  are  attached  to  our  testimony  as  Appendix  A.  Their 
purpose  is  to  provide  the  greatest  possible  clarity  to  the  wording 
of  the  compromise.  They  have  been  discussed  with  your  staff  and 
we  are  willing  to  provide  whatever  additional  assistance  may  be 
needed. 

H.R.  2121  represents  an  acceptable  solution  to  the  xmdercharge 
crisis.  It  is  not  the  bill  the  shipper  community  would  have  written 
for  itself.  However,  the  League  beheves  that,  with  the  technical 
changes  we  recommended,  it  is  an  equitable  solution  to  the  prob- 
lem. 

More  than  anjrthing  else,  transportation  professionals  need  to 
know  that  the  freight  charges  they  pay  today  to  their  carriers  are 
the  final  price  for  the  services  rendered.  H.R.  2121  provides  that 
certainty. 

On  behalf  of  the  League,  I  appreciate  this  opportimity  to  present 
the  views  of  the  shipper  community.  I  look  forward  to  working  with 
you  and  your  staff  on  this  important  issue.  We  would  be  happy  to 
answer  any  questions  you  may  have. 

Mr.  Rahall.  Thank  you  for  your  testimony. 
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Before  going  to  questions,  at  this  point  in  the  record,  I  would 
submit  the  following  statements  from  other  shippers  that  have 
asked  to  be  made  a  part  of  the  record  today.  One  is  from  the  law 
offices  of  McCarthy,  Sweeney  &  Harkway,  submitted  on  behalf  of 
the  National  Small  Shipments  Traffic  Conference  and  the  Health 
and  Personal  Care  Distribution  Conference. 

Another  testimony  is  from  the  Transportation  Claims  and  Pre- 
vention Council,  Incorporated. 

The  final  submission  is  from  Bruce  Gates,  on  behalf  of  the  Na- 
tional American  Wholesale  Growers  Association,  International  Food 
Service  Distribution  Association. 

Without  objection,  those  statements  will  be  made  a  part  of  the 
record  at  this  point. 

[The  information  received  follows:] 
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DonoLAS  M  Canteh 
John  M  Cutleb.  Jb 

WiLXIAM    I.   HaBKAWAY 

Steven  J.  Kalisb 
Habvey  L.  Reiteb 
Daniel  J.  Sweeney 
Kathleen  L.  Mazube 


Law  Offices 

McCahthy.  Sweeney  &  Hahkaway, 

1750  Pennsylvania  Ave..  N.  W 

Washington.  D  C  aoooe 

Telephone  taoe)  383-07io 

TeLECOPIEH   reo2)  393-6T81 


June  10,  1993 


P  C. 


Chairman  Nick  J.  Rahall 

2269  Rayburn  House  Office  Building 

Washington,  DC   20515-4803 

Re:   H.  R.  2121 

Dear  Chairman  Rahall: 

The  enclosed  statement  is  for  inclusion  in  the  record  of  the 
hearing  you  will  be  holding  on  June  15th.   Because  of  the  limited 
time  available,  it  is  our  understanding  that  there  will  not  be 
enough  time  to  hear  testimony  from  the  shipper  groups  such  as 
National  Small  Shipments  Traffic  Conference,  Inc.  and  Health  and 
Personal  Care  Distribution  Conference,  Inc.   However,  they  have 
prepared  a  statement  which  gives  the  current  background  of  the 
undercharge  problem  and  makes  some  specific  comments  on  Chairman 
Mineta's  Bill.   Brief  reference  is  also  made  to  Mr.  Lipinski's 
Bill. 

Shippers  throughout  the  United  States  appreciate  your  lead 
in  moving  to  alleviate  a  problem  which  has  now  gone  for  five 
years  unattended,  until  you  assumed  the  Chairmanship  of  the 
Subcommittee. 


Respectfully, 


DJS/dr 


Daniel  J.  Sweeney 


Congressman  Norman  Y .  Mineta 

John  F.  Fryer 

Aleathea  E.  Riley 

Members  of  Committee  on  Public  Works  and  Transportation 


71-134  0-93-6 
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BEFORE  THE 

SUBCOMHITTEE  ON  SURFACE  TRAH8FORTATIOH 

OF  THE  FOBLZC  WORKS  AND  TRANSPORTATION  COMMITTEE 


UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
HEARINO  ON  H.R.  2121  —  JUNE  15,  1993 

STATEMENT  OF  NATIONAL  SMALL  SHIPMENTS  TRAFFIC 

CONFERENCE,  INC.  (MASSTRAC)  AND  HEALTH 

AND  PERSONAL  CARE  DISTRIBUTION  CONFERENCE.  INC. 

This  statement  is  submitted  jointly  on  behalf  of  National 
Small  Shipments  Traffic  Conference,  Inc.  (NASSTRAC)  and  the 
Health  and  Personal  Care  Distribution  Conference,  Inc.   We 
understand  that,  due  to  time  limitations,  witness  time  will  not 
be  available  at  this  hearing  for  individual  shipper  associations, 
such  as  our  Conferences.   However,  we  are  providing  this  written 
statement  for  inclusion  in  the  record. 

NASSTRAC  is  an  association  consisting  of  423  shipper 
members,  including  both  large  and  small  companies,  with  the 
preponderance  of  members  being  small  businesses.   The  Health  and 
Personal  Care  Distribution  Conference,  Inc.  is  an  association  of 
approximately  75  shipper  members  which  are  in  the  health  care 
products  field.   They  account  for  the  majority  of  products 
shipped  by  the  health  care  industry  and  tend  to  be  larger 
companies,  rather  than  small  businesses. 

Status  of  the  Undercharge  Crisis 

Before  addressing  the  merits  of  Chairman  Mineta's  Bill,  H.R. 
2121,  it  is  important  to  identify  the  nature  and  scope  of  the 
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"undercharge  problem"  to  which  the  proposed  legislation  is 
addressed.   While  the  collection  industry  and  its  supporters   are 
wont  to  paint  the  undercharge  problem  in  terms  of  big  shippers 
wresting  big  percentage  discounts  from  carriers  and  agreeing  not 
to  file  them  with  the  Commission,  that  is  not  the  case  at  all. 
As  the  undercharge  collection  movement  has  developed,  its  focus 
has  broadened  immeasurably  from  the  originally  targeted  unfiled 
rates  (usually  because  of  carrier  oversight  or  error)  to  now 
include  virtually  every  shipper  and  every  freight  bill  which 
happens  to  be  in  the  file  of  a  carrier  when  it  goes  bankrupt. 
The  objective  seems  to  be  to  double  every  freight  bill  in  the 
files  for  the  last  three  years  of  the  bankrupt  carrier's 
operations.   As  a  result,  the  tab  for  the  undercharge  problem  has 
rise  from  the  $200  million  figure  cited  five  years  ago,  when  this 
menace  first  surfaced,  to  an  estimated  $30  billion  today. 

While  there  are  hundreds  of  bankruptcy  trustee's  mining  the 
mother  lode  of  undercharge  claims  today,  the  nature  of  the 
collection  effort  can  best  be  illustrated  by  focusing  on  a  single 
bankruptcy,  PIE.   The  Trustee  for  PIE  has  filed  suits  against 
approximately  34,000  shippers,  virtually  its  entire  customer 
base.   Obviously,  these  are  not  big  shippers  with  big  clout 
forcing  carriers  to  skirt  the  law.   Of  NASSTRAC's  423  shipper 
members,  over  236  have  been  sued  by  PIE.   The  vast  majority  of 
them  are  small  businesses,  including  storefront  package  stores 
and  florists.   These  are  the  kind  of  businesses  from  whom  PIE  has 
extracted  $100  million  in  settlements  of  groundless  claims  by 
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suing  then  in  Jacksonville,  FL,  typically  over  1,000  miles  from 
where  they  live  and  do  business. 

The  main  point  is  that  PIE  has  not  reaped  this  fortune  by 
going  after  unfiled  rate  situations.   On  the  contrary,  while  the 
collection  industry  hid  behind  the  legal  banner  of  the  filed  rate 
doctrine  for  the  previous  four  years,  with  PIE  in  the  vanguard  it 
has  now  made  a  frontal  assault  on  the  rates  £il£id  in  the 
carriers'  tariffs.   They  now  challenge  their  own  filed  rates  as 
illegal,  using  one  rationalization  or  another.   In  the  case  of 
PIE,  an  estimated  90  percent  of  the  claims  pressed  are  direct 
challenges  to  the  customer-coded  rates  in  its  own  tariffs.  Those 
rates  were  published  pursuant  to  specific  approval  by  the 
Interstate  Commerce  Commission,  acting  after  PIE  requested  such 
approval.   Pause  for  a  moment  to  consider  the  plight  of  these 
more  than  30,000  shipper-defendants.   They  observed  the  law, 
including  the  filed  rate  doctrine,  and  relied  upon  the  specific 
approval  of  these  tariffs  by  the  Commission.   While  a  party  being 
sued  normally  has  at  least  arguably  done  something  illegal,  here 
an  entire  large  group  of  innocent  people  is  being  sued  and  faced 
with  hiring  lawyers  to  defend  them  at  a  remote  location  in 
Florida.   Those  that  chose  to  ignore  these  absurd  lawsuits  are 
even  now  being  pressed  with  default  judgments  by  PIE.   And,  as 
might  be  expected  under  these  circumstances,  many  shippers  have 
felt  compelled  to  settle  baseless  suits  rather  than  face  the 
financial  and  time  burdens  of  litigation. 


101 


-  4  - 

Note  that  PIE  continued  to  press  these  suits  aft^r  the  Ninth 
Circuit  restrained  Transcon  from  the  same  type  of  claims  and  even 
after  the  Ninth  Circuit  decided  that  case  on  the  merits  against 
Transcon  on  this  issue. 

Another  major  category  of  suits  created  out  of  whole  cloth 
by  PIE,  Transcon  and  others  is  a  challenge  to  shippers  which  had 
contracts  with  the  carrier  and  used  it  in  contract  carriage. 
Routinely,  Trustees  are  now  challenging  such  transactions, 
seeking  to  discredit  them,  and  claiming  that  the  contract 
carriage  should  be  undone  and  the  shippers  forced  to  pay  list 
prices  i.e. .  undiscounted  class  rates. 

In  the  case  of  PIE,  it  is  seeking  to  discredit  its  own  form 
of  contract  which  it  made  with  shippers.   Again,  this  situation, 
which  now  accounts  for  well  over  $100  million  in  claims 
nationally,  has  nothing  to  do  with  the  filed  rate  doctrine  or 
with  unfiled  rates.   It  illustrates  a  ruthless  determination  to 
claim  large  sums  of  money  from  a  whole  new  class  of  shippers, 
contract  shippers,  who  had  no  occasion  to  be  concerned  with  the 
carrier's  filed  rates. 

One  other  general  background  point  which  needs  be  made 
before  discussing  the  specifics  of  H.R.  2121,  is  the 
reasonableness  of  the  rates  generally  being  claimed  by  the 
Trustees.   Initially,  shippers  had  raised  the  unreasonableness  of 
the  rates  claimed  as  a  "defense"  in  their  answers.   More 
recently,  the  Supreme  Court  in  its  Reiter  opinion  instructed  that 
shippers  should  be  claiming  unreasonableness  as  a  "counterclaim" 
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rather  than  as  a  defense;  and  that  such  issues  should  be  decided 

by  the  Commission  before  the  Court  proceeds  with  the  suit  to  a 

judgment.   The  Coxirt  commented  that  there  may  be  cases  where  the 

shippers  should  be  ordered  to  pay  the  money  into  court  before 

going  to  the  Commission,  if  the  shipper's  solvency  is 

questionable.   Following  that  lead,  attorneys  for  the  Trustees 

are  now  broadly  arguing  that  the  shipper  defendant  should  be 

ordered  to  pay  the  amount  of  the  claims  into  court  before 

proceeding  at  the  Commission  on  the  unreasonableness  issue. 

These  circumstances  fully  warrant  the  inclusion  in  H.R.  2121  of 

an  absolute  right  for  shippers  to  have  the  unreasonableness  of 

the  rates  tested  before  paying  them  in  these  cases. 

Also  important  here  is  an  understanding  of  why  the  rates 

claimed  by  the  Trustees  are  consistently  unreasonable.   Starting 

in  1980,  after  Congress  enacted  the  Motor  Carrier  Act  of  1980, 

carriers  began  giving  percentage  discounts  off  the  Class  Rates. 

In  the  early  years,  10  percent  discounts  were  the  norm,  but  that 

figure  gradually  increased  over  the  past  thirteen  years  until  now 

a  50  percent  discount  would  be  quite  normal.   The  reason  for  the 

apparently  large  percentage  discount  is  that  each  year  the  list 

prices  or  so-called  Class  Rates  have  been  increased  by  a 

percentage  about  double  the  rate  of  inflation  to  progressively 

offset  the  discounts.   Thus,  the  relationship  between  the  Class 

Rates,  generally  sought  in  undercharge  claims,  and  the  normal 

rate  may  be  represented  as  follows: 

Class  Rate     100 
Normal  Rate     50 
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The  Class  Rate  exceeds  the  normal  rate  actually  being  charged  by 
about  100  percent  and  Is  totally  unreasonable.   This  is  why  it  is 
so  important  for  these  claims  to  go  to  the  Commission  for  a 
reasonableness  determination  before  requiring  payment.   That  is 
the  procedxire  prescribed  in  Mr.  Mineta's  Bill  and  we  endorse  that 
in  order  to  avoid  the  gross  inequities  from  claims  which  are 
normally  based  on  the  Class  Rates. 

H.R.  2121 

These  Shipper  Conferences  support  Chairman  Mineta's  Bill. 
We  recognize  that  this  is  a  compromise  and  that  it  is  not  exactly 
the  solution  we  sought.   However,  the  cutoff  date  for 
unreasonable  practices  relief  is  a  serious  deficiency,  as  is  the 
general  expiration  date  of  the  bill.   The  Committee  should  remove 
the  September  30,  1990  limitation  on  relief  from  unreasonable 
practies  in  Section  2(e)  and  the  24  month  expiration  date  for 
relief  in  Section  2(c).   But,  the  Bill  does  give  shippers 
substantial  relief  in  many  areas  and  certainly  leaves  them  much 
better  off  than  they  have  been  during  the  past  five  years. 

Customer  Codes.   Particularly  equitable  and  helpful  is 
Section  5  which  definitively  upholds  the  use  of  customer  account 
codes  on  past  shipments.   While  this  issue  is  open  today  in  the 
sense  that  the  Supreme  Court  has  not  addressed  it,  Section  5  is 
consistent  with  the  Commission's  authorizing  rulings  issued  in 
1986  and  thereafter,  all  of  which  allowed  the  use  of  customer 
codes  in  tariffs.   The  only  court  cases  in  point,  the  Transcon 
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case  in  the  Ninth  Circuit  and  the  Magnolia  case  in  the  Fifth 
Circuit,  have  similarly  ruled  that  a  carrier  cannot  go  back  on 
its  filed  tariff  and  claim  that  they  were  not  applicable  because 
of  some  alleged  legal  defect.   Under  the  circumstances,  the 
shippers  had  every  right  to  rely  upon  these  codes  which  were  used 
in  the  tariffs  to  make  them  computer-compatible  by  facilitating 
computer  retrieval  of  each  shipper's  rates. 

Another  particularly  important  provision  of  H.R.  2121  is 
Section  2(a)(6)  which  plainly  stays  the  payment  of  undercharges 
by  shippers  until  after  the  Commission  has  determined  the 
reasonableness  of  the  claimed  higher  rates.   While  the  Supreme 
Court's  Re iter  decision  generally  reached  the  same  result,  it 
left  a  loophole  which  the  collection  industry  is  using  to  claim 
in  the  trial  courts  that  the  shippers  should  pay  in  the  money  to 
court  when  any  question  is  raised  as  to  its  solvency.   And,  by 
raising  the  need  for  such  an  inquiry,  the  trustees  are  escalating 
the  litigation  costs  for  the  shippers.   This  subsection  is 
straightforward  and  economical  in  reaching  the  result  in  the 
Reiter  case  of  deferring  payment  unless  and  until  the 
reasonableness  of  the  rates  has  been  resolved  by  the  Commission. 

Similarly,  Section  2(e)  of  H.R. 2121  is  helpful  by 
reaffirming  the  conclusion  reached  independently  by  the 
Commission  that  the  "unreasonable  practice"  prohibition  of  the 
Interstate  Commerce  Act  should  be  applied  as  prohibiting  a 
carrier  from  negotiating  a  rate,  unilaterally  failing  to  file  it 
with  the  Commission,  billing  and  collecting  such  rate  to  obtain 
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the  shipment  and,  after  the  fact  of  the  shipment,  coming  back 
with  a  rebill  demanding  higher  freight  charges.   These 
Conferences  are  particularly  disappointed  that  this  subsection, 
as  drafted,  would  expire  on  September  30,  1990,  thereby  again 
consigning  the  shippers  to  the  tender  mercies  of  the  collection 
industry  and  reopening  the  open  season  on  shippers  to  allow  the 
statute  to  reward  carriers  for  their  own  mistakes. 

Section  6  of  H.R.2121,  dealing  with  contracts,  has  evidently 
been  included  in  the  Bill  to  respond  to  interests  other  than 
shippers.   Section  8  is  helpful  because  it  addresses  the  many 
suits  brought  to  claim  undercharges  by  challenging  contract 
carriage.   The  issue  of  whether  the  transportation  was  contract 
carriage  should  be  determined  by  the  Commission. 

Again,  as  part  of  a  compromise,  the  Shipper  Conferences  are 
willing  to  go  along  with  a  provision,  such  as  Section  7  of 
H.R.2121,  which  states  that  a  reduction  in  rates  be  limited  to 
the  person  who  is  paying  for  the  transportation  service  and 
indicated  on  the  bill  of  lading  as  the  payer.   In  attempting  to 
frame  such  a  provision,  one  is  walking  through  a  veritable  mine- 
field and  such  a  provision  could  wind  up  doing  more  harm  than 
good.   For  example,  it  is  a  quite  common  practice  for  the 
shipper's  freight  bills  to  be  paid  by  a  third  party.   Commonly, 
that  is  done  by  bank  payment  plans  whereby  banks  or  similar  third 
parties  make  the  actual  payments  directly  to  the  carrier.   Also, 
the  entire  brokerage  industry  is  involved  in  paying  bills  as 
third  parties  for  their  shipper-customers.   Extreme  care  must  be 
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exercised  not  to  put  the  brokers  out  of  business  by  using  overly 
broad  wording  in  this  section.   It  is  also  quite  common  for  a 
receiver  of  freight  to  do  the  unloading  for  the  carrier  and  to  be 
paid  an  unloading  allowance  for  that  service.   Since  the  shipper 
is  usually  the  payer  of  the  freight  bills,  will  Section  7 
terminate  all  the  legitimate  and  published  unloading  allowances? 
Finally,  the  amounts  of  the  fines  for  violations  of  Section 
7  are  out  of  proportion  and  extremely  excessive,  $5,000  for  a 
single  violation  and  $10,000  for  a  second  violation.   This 
Section  will  lead  to  considerable  confusion  in  shipper/carrier 
relationships.   It  could  be  months  before  a  shipper  might 
determine  that  it  has  crossed  the  line  into  violating  this 
Section.   Meanwhile,  it  could  easily  have  made  over  1,000 
shipments.   A  typical  LTL  freight  bill  ranges  between  $40  and 
$500.   Assuming  that  there  were  1,000  shipments  and  a  freight 
bill  of  $250,000  and  that  there  was  a  $25,000  (ten  percent) 
discount  involved  which  violated  this  new  Section,  the  shipper 
would  be  saddled  with  a  mandatory  minimum  penalty  of  $9,995,000 
for  the  $25,000  savings.   That  would  put  most  shippers  out  of 
business  under  such  circumstances  and  all  their  employees  would 
lose  their  jobs.   A  more  realistic  and  equitable  penalty  would  be 
$50  to  $100  per  shipment,  in  which  case  the  fine  would  amount  to 
$100,000  for  the  $25,000  savings  made  in  violation  of  this 
provision.   Indeed,  the  minimum  penalties  under  existing  Section 
11904(b)  for  "knowinglyl"  receiving  a  "rebate"  are  $200  for  the 
first  violation  and  $250  for  subsequent  violations. 
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Brief  mention  will  be  made  of  Congressman  Lipinski's  Bill, 
H.R.  2021.   The  provisions  of  that  bill  are  so  inequitable  that 
it  can  be  best  summed  up  by  saying  that  it  would  leave  the 
shipping  public  in  worse  shape  than  if  there  was  no  bill.   It 
appears  calculated  to  worsen  the  problem  and  increase  the  burdens 
for  shippers.   Indeed,  the  very  title  of  the  Bill,  "Undercharge 
Settlement  and  Amnesty  Act  of  1993"  is  an  insult  to  the  nation's 
shippers.   The  perpetrators  of  this  mess  are  the  bankrupt 
carriers,  to  the  extent  they  messed  up  their  tariff  filings,  and 
the  collection  industry,  the  trustees,  auditors,  collection 
agents,  etc.   They  are  attempting  to  push  the  freight  bills  of 
the  entire  trucking  industry  through  any  loophole  they  can 
create.   When  a  carrier  is  viable,  no  such  loopholes  are  evident. 
But  once  it  goes  broke,  all  kinds  of  loopholes  are  concocted  by 
people  who  usually  had  no  role  in  the  original  transportation. 


Janet  Kemp,  President  H.  D.  Broaddus,  President 

National  Small  Shipments  Health  and  Personal  Care 

Traffic  Conference,  Inc.  Distribution  Conference,  Inc. 
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Mr.  Chairman:  My  name  is  William  J.  Augello  of  the  law  firm  of  Augello,  Pezold  & 
Hirschmann,  P.C,  Huntington,  New  York.  I  am  pleased  to  have  the  opportunity  to  present  the 
views  of  the  Transportation  Claims  &  Prevention  Council,  Inc.  on  H.R.  2121  introduced  by 
Chairman  Mineta  and  Ranking  Minority  Member  Shuster,  in  my  capacity  as  Executive  Director 
and  General  Counsel  to  the  Council.  The  Council's  members  have  a  great  stake  in  the 
undercharge  problem,  many  of  whom  are  victims  of  undercharge  claims  and  suits.  In  addition, 
the  Council  has  sponsored  over  140  Joint  Defense  Groups  representing  over  6,000  defendants 
being  sued  for  over  $200  million. 

The  Council  has  participated  in  each  of  the  hearings  and  other  deliberations  concerning 
undercharges  during  the  past  years  and  therefore  I  shall  only  augment  the  Council's  previous 
views  at  this  time.  The  Council's  position,  formulated  at  its  19th  Annual  Conference  on  March 
15,  1993,  is  in  support  of  early  enactment  of  S.  412  with  amendments  to  provide  more  complete 
relief  to  shippers  and  other  victims  of  undercharge  claims  and  suits.  A  copy  of  the  resolution 
adopted  by  the  Council's  membership  is  annexed  as  Appendix  A.  The  membership  further 
resolved  that  if  an  undercharge  relief  measure  is  not  enacted  in  the  first  Session  of  the  103rd 
Congress,  the  Council  shall  support  efforts  to  repeal  the  filed  rate  doctrine  instead. 

At  the  outset,  it  should  be  observed  that  shippers  have  lawful  defenses  and  counterclaims  to 
every  undercharge  scenario  conjured  up  by  the  opportunistic  entrepreneurs  responsible  for  this 
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problem.  Shippers  have  won  virtually  every  legal  issue  raised  by  collection  agencies  and  their 
bankrupt  attorneys  in  the  500,000  cases  pending  before  the  I.C.C.  and  the  courts.  The  Supreme 
Court  reaffirmed  shippers'  right  to  raise  the  reasonableness  of  the  tariff  rates  sought  to  be 
collected  as  a  counterclaim  and  the  I.C.C. 's  exclusive  jurisdiction  to  determine  rate 
reasonableness  in  Maislin  Industries,  U.S.,  Inc.  v.  Primary  Steel,  Inc.,  491  U.S.  116  (1990). 
The  same  Court  held  that  shippers  need  not  pay  the  claims  before  they  seek  relief  at  the  I.C.C. 
Reiter  v.Cooper,  _U.S._,  61  U.S.L.W.  4232,  1993  WL  56762  (U.S.N.C.)  (March  8,  1993). 
The  I.C.C.  has  preliminarily  announced  the  criteria  for  establishing  the  reasonableness  of  the 
negotiated  rates  originally  quoted  and  paid  on  claim  shipments,  thus  providing  virtually  every 
defendant  with  a  reasonable  standard  based  on  market-driven  rates  as  intended  by  Congress  when 
enacting  the  Motor  Carrier  Act  of  1980. 

Additionally,  the  I.C.C.  and  the  Courts  have  upheld  numerous  contracts  which  collection 
interests  have  attempted  to  renounce  (see  list  enclosed  as  Appendix  B  hereto),  and  have  dismissed 
scores  of  cases  based  on  carriers'  failure  to  comply  with  the  Commission's  tariff  regulations. 
(See  Appendix  C  hereto).  The  Ninth  Circuit  Court  of  Appeals  has  ruled  that  carriers'  trustees 
have  no  standing  nor  remedy  even  if  customer  account  codes  used  by  carriers  in  publishing 
tariffs  are  unlawful  {I.C.C.  v.  Transcon,  981  F.2d  402  (9th  Cir.  1992).  Two  of  three  circuits 
have  upheld  the  I.C.C. 's  credit  regulations  barring  the  voiding  of  discounts  for  failure  to  comply 
with  carriers'  credit  rules  when  the  carrier  failed  to  comply  with  the  I.C.C. 's  regulations.  See 
Delta  Traffic  Service.  Inc.  v.  ADM,  No.  91-1098  (5th  Cir.  Jan.  28,  1992)  and  Delta  Traffic 
Service,  Inc.  v.  Mennen  Co.,  No.  90-5063  (3d  Cir.  Oct.  16,  1990)  upholding  the  I.C.C. 's 
regulations  and  /.  C.  C.  v.  Transcon  setting  aside  said  regulations. 

Against  this  body  of  law,  it  is  difficult  for  the  shipping  community  to  understand  why  Congress 
has  not  heretofore  provided  legislative  relief  from  the  extortionary  harassment  by  collection 
agents  and  bankruptcy  attorneys  who  are  reaping  windfall  profits  from  these  baseless  claims. 
It  is  even  more  difficult  to  understand  why  only  partial  relief  is  being  provided  in  the  instant 
legislation. 

Although  the  Council  generally  supports  adoption  of  H.R.  2121  as  a  reasonable  compromise, 
the  Council  finds  this  bill  to  be  lacking  in  two  respects,  namely: 

1)  the  settlement  formula;  and 

2)  its  failure  to  address  major  issues  being  litigated  in  thousands  of  cases. 

The  Settlement  Formula 

a)         Small  Business  Concerns 

H.R.  2121  provides  for  a  settlement  option  for  various  categories  of  shippers  and  shipments. 
"Small  business  concerns"  as  defined  by  the  Small  Business  Administration  in  13  C.F.R.  § 
121.601  may  pay  5%  of  their  claims.    This  provision  should  be  deleted  and  replaced  by  the 
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provisions  in  S.  412,  which  provides  for  a  complete  exemption  for  this  class  of  small 
businessmen.  Small  businessmen  are  unsophisticated  in  transportation  law  and  should  not  be 
penalized  for  relying  on  carriers'  representations.  The  International  Brotherhood  of  Teamsters 
agrees.  (See  H.R.  2021  which  provides  for  a  complete  exemption  for  small  business  concerns.) 
In  the  absence  of  opposition  to  a  complete  exemption  for  small  businesses,  H.R.  2121  should 
be  amended  to  adopt  the  exemption  contained  in  S.412.  When  adopting  this  exemption, 
however,  the  Committee  is  urged  to  specify  that  defendants  may  qualify  for  this  exemption  by 
producing  an  affidavit  by  its  chief  executive  officer  certifying  its  gross  revenues  or  the  average 
number  of  employees  employed  during  each  year  the  shipments  listed  in  the  complaint  moved, 
whichever  is  applicable  under  13  C.F.R.  §  121.601.  Only  the  revenues  or  number  of  employees 
for  the  entity  sued  should  be  considered  for  this  purpose,  not  the  results  of  consolidated  income 
or  the  number  of  employees  of  affiliated  companies. 

b)        Less-Than-Truckload  Shipments 

The  15%  settlement  option  for  shipments  under  10,000  lbs.  should  be  amended  to  conform  to 
the  10%  settlement  figure  provided  for  shipments  over  10,000  lbs.  No  justification  exists  for 
differentiating  between  LTL  and  TL  shipments  for  settlement  purposes.  The  International 
Brotherhood  of  Teamsters  agrees  with  this  principle.  (See  letter  from  Pres.  Ron  Carey  to 
Chairman  Mineta  dated  May  20,  1993.)  The  IBT,  however,  proposed  a  35%  settlement  option 
on  all  claims,  which  is  an  unrealistic,  audacious  demand  in  light  of  the  present  posture  of  the 
law  and  the  fact  that  settlement  offers  are  being  received  from  auditors  as  low  as  Vh  to  8%. 

Any  settlement  formula  must  be  attractive  to  defendants  or  they  will  simply  exercise  their  legal 
defenses.  By  utilizing  one  of  the  several  Joint  Defense  Groups  available  in  every  case, 
defendants  are  able  to  obtain  cost-effective  defenses  rather  than  settle  for  substantial  amounts. 
Furthermore,  the  IBT's  last  offer  in  the  102nd  Congress  was  to  settle  LTL  claims  for  25%. 
Their  increase  to  35  %  despite  adverse  court  decisions  since  that  time  must  be  regarded  by  the 
Committee  as  an  insincere  counteroffer  designed  to  scuttle  any  legislative  remedy  at  this  time. 

Based  on  the  Council's  experience  in  these  cases,  a  flat  10%  settlement  option  for  LTL  and  TL 
shipments,  except  claims  against  "small  business  concerns,"  would  probably  result  in  a 
substantial  number  of  settlements,  whereas  a  higher  formula  would  not. 

Other  Amendments  Required 

Despite  the  provisions  of  H.R.  2121,  even  if  amended  as  suggested  herein,  extensive  litigation 
will  continue  on  certain  legal  issues  not  addressed  in  any  remedial  legislation.  Although 
defendants  have  won  favorable  decisions  in  these  cases,  collection  interests  continue  their  endless 
appeals  and  harassment  of  defendants  in  these  cases  in  hopes  of  forcing  settlements  by  litigation- 
weary  shippers.  The  following  issues  should,  therefore,  be  addressed  in  H.R.  2121  to  terminate 
this  costly,  frivolous  litigation,  which  is  unnecessarily  clogging  our  judicial  system  and  the 
LC.C. 

1.         To  clarify  Congress'  intent  in  1980  to  add  §10701(e)  only  for  the  prescription  of  motor 
carrier  rates  for  future  application,  amend  the  first  sentence  in  §10701(e)  as  follows: 
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(e)  In  proceedings  to  determine  the  reasonableness  of  future  rate  levels  for  a  motor 
carrier  or  group  of  motor  carriers,... 

This  amaidment  will  terminate  the  voluminous  litigation  over  whether  carriers'  costs 
must  be  considered  by  the  I.C.C.  in  determining  the  reasonableness  of  past  rates  sought 
in  undercharge  cases.  The  legislative  history  of  this  section  clearly  reveals  an  intent  to 
consider  carrier  costs  only  in  the  prescription  of  future  rates.  See  H.R.  Rep.  No.  1069, 
96th  Cong.  2d  Sess.  26  (1980)  and  S.  Rep.  No.  641,  96th  Cong.,  2d  Sess.  (1980)  at  12. 

2.  To  further  clarify  the  proper  criteria  to  apply  in  determining  the  reasonableness  of  past 
motor  carrier  rates,  add  a  new  sub-paragraph  (0  to  §  10701  as  follows: 

(f)  In  proceedings  to  determine  the  reasonableness  of  past  motor  carrier  or  freight 
forwarder  rates,  the  Commission  shall  consider  only  the  market-driven  rates 
prevailing  at  the  time  of  movement  on  like  kinds  of  traffic,  as  set  forth  in 
Georgia  Pacific-Petition  for  Declaratory  Order,  9  I.C.C.2d  103  (1992). 

3.  To  terminate  the  litigation  over  whether  the  I.C.C. 's  credit  regulations  may  provide  a 
valid  defense  to  undercharges  when  the  carrier  failed  to  comply  with  said  regulations, 
amend  §  10743  by  adding  at  the  end  of  sub-paragraph  (b)(1): 

The  carriers'  tariffs  shall  not  be  construed  as  overriding 
regulations  promulgated  by  the  Commission  under  this  section. 

This  provision  is  needed  to  clarify  Congress'  intent  to  permit  carriers  to  extend  credit 
only  when  they  comply  with  the  I.C.C. 's  regulations  governing  these  practices  and  thus 
reverse  the  9th  Circuit's  holding  to  the  contrary  in  I.C.C.  v.  Transcon. 

4.  To  terminate  the  endless  appeals  in  29  carrier  bankruptcy  cases  (see  list  enclosed  as 
Appendix  D)  involving  close  to  1,000  undercharge  suits,  the  I.C.C. 's  regulations  in  49 
C.F.R.  §  1312.4(d)  and  1312.27(e)  should  be  codified  as  follows: 

Add  after  the  third  sentence  in  §  10762(a)(1): 

Where  a  carrier  refers  in  its  tariff  to  another  carrier's  or  agent's 
tariff,  the  carrier  must  participate  in  the  referred-to  tariff  or  its 
entire  tariff  is  void  as  a  matter  of  law. 

This  statutory  amendment  merely  codifies  49  C.F.R.  §  1312.4(d)  and  §  1312.27(e)  as 
interpreted  by  the  I.C.C.  in  Jasper  Wyman  &  Son,  et  al.-Petition  for  Declaratory  Order- 
-Certain  Rates  and  Practices  of  Overland  Express,  Inc.,  8  I.C.C.2d  246  (1992),  and 
concurred  in  by  the  5th  and  8th  Circuits  in  Freightcor  Services,  Inc.  v.  Vitro  Packaging, 
Inc.,  969  F.2d  1563  (5th  Cir.  1992),  cert,  denied  _S.  Ct._,  1992  WL  353222,  61 
U.S.L.W.  3403  (Jan.  11,  1993)  (92-839)  and  Atlantis  Express,  Inc.  v.  United  Wholesale 
Grocers,  Inc.,  1993  WL  83831  (8th  dr.  filed  March  26,  1993). 
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5.  To  terminate  the  practice  of  collection  agencies'  renunciation  of  carriers'  contracts  based 
on  a  strict  application  of  the  I.C.C.'s  contract  regulations,  thus  subjecting  shippers  to  the 
carriers'  common  carrier  class  rates.  Congress  need  only  codify  the  I.C.C.'s  decision  in 
General  Mills  v.  United  Shipping,  8  I.C.C.2d  313  (1992).  This  decision  recognizes  that 
in  determining  whether  transportation  was  performed  as  common  or  contract  carriage, 
consideration  must  be  given  to  the  totality  of  circumstances  surrounding  the 
transportation  services.  The  intent  and  actions  of  the  parties  is  determinative  of  the 
nature  of  the  service  rendered,  not  whether  the  carrier  strictly  complied  with  every 
requirement  of  the  I.C.C.'s  governing  regulations. 

This  clarification  may  be  accomplished  merely  by  adding  to  49  U.S.C.  §  10930(a)  a  new 
sub-paragraph  as  follows: 

In  determining  whether  shipments  were  moved  pursuant  to  a 
carrier's  common  carrier  certificate  or  its  contract  carrier  permit, 
the  Commission  shall  apply  the  criteria  announced  in  General  Mills 
V.  United  Shipping,  8  I.C.C.2d  313  (1992). 

6.  To  terminate  approximately  200  cases  initiated  by  a  bankrupt  carrier  which  failed  to  file 
a  tariff  in  the  name  of  its  new  corporation  as  required  by  the  I.C.C,  but  whose  trustee 
is  harassing  former  shippers  for  undercharges  nevertheless,  H.R.  2121  should  include  a 
provision  codifying  the  I.C.C.'s  regulations  requiring  the  prompt  filing  of  adoption 
notices  when  a  carrier  changes  its  name  but  fails  to  adopt  its  predecessor's  tariff.  Section 
10762(a)  should  be  amended  by  adding: 

Adoption  notices  for  carriers'  tariffs  shall  not  be  accepted  for 
filing  by  the  I.C.C.  after  a  carrier  ceases  operations. 

7.  To  protect  the  integrity  of  the  filed  rate  doctrine,  collection  agencies  and  bankruptcy 
attorneys  collecting  undercharge  claims  through  voluntary  settlements  founded  on  legal 
principles  later  held  to  be  unfounded.  Congress  should  require  that  restitution  be  made 
to  the  victims.  Such  a  result  has  been  required  in  I.C.C.  v.  Lifschultz  Fast  Freight 
Corp.,  151  B.R.  150  (N.D.  111.  Feb.  9,  1993). 

To  implement  this  legal  principle,  H.R.  2121  should  be  amended  by  adding: 

Carriers,  their  agents,  trustees  and  successors-in-interest  must 
make  restitution  for  moneys  collected  in  excess  of  their  lawfully 
filed  tariffs  whether  or  not  said  amounts  were  paid  voluntarily  to 
terminate  claims  or  actions  at  law. 

The  foregoing  provision  is  necessary  to  protect  the  shipping  public  from  past  and  future 
harassment  from  collection  agencies'  filing  of  baseless  claims  on  the  premise  that  the  settlement 
value  of  such  claims  will  exceed  the  cost  of  filing  them. 
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The  Council's  Position  on  H.R.  2021.  Mr.  Lipinski's  Bill 

Mr.  Lipinski  has  introduced  H.R.  2021  proposing  remedies  to  the  undercharge  problem  which 
would  penalize  all  shippers.  The  intransigence  of  Teamsters'  officials  over  contract  terms  in  the 
deregulated  motor  carrier  environment  following  enaction  of  the  Motor  Carrier  Act  of  1980 
caused  many  carriers'  bankruptcy.  In  the  highly  competitive  motor  carrier  market,  all  shippers 
received  discounts  whether  or  not  requested,  not  just  "Fortune  500"  shippers.  The  IBT's  real 
complaint  is  with  Congress*  enactment  of  the  MCA  of  1980  enacted  during  the  Carter 
Administration. 

Even  if  shippers  were  to  pay  some  portion  of  undercharge  claims,  the  rank  and  file  will  not 
benefit.  Collection  agencies  and  bankruptcy  attorneys  retain  up  to  80%  of  the  amounts 
collected.  The  balance  is  generally  dissipated  in  administration  expenses  and  priority  claims  of 
secured  creditors.  Unsecured  creditors  rarely  receive  any  appreciable  amounts  in  carrier 
bankruptcies.  Former  employees  already  have  a  priority  claim  for  up  to  $2,000  in  back  wages 
and  up  to  $2,000  in  pension  claims,  pursuant  to  the  Bankruptcy  Code.  If  Congress  elects  to  give 
further  relief  to  workers  it  should  not  do  so  in  the  undercharge  relief  legislation  under 
consideration. 

Specific  provisions  of  H.R.  2021  which  are  unacceptable  to  shippers  are: 

1.  The  attempt  to  require  the  I.C.C.  to  determine  the  maximum  reasonable  rate  to  be 
assessed  on  past  movements.  Sec.  3(f)(3)(B),  page  7,  line  5  13-15.  No  such  requirement  exists 
at  present,  and  the  I.C.C.  has  refused  to  do  so  in  Georgia-Pacific  Corporation- Petition  for 
Declaratory  Order-Certain  Rates  and  Practices  of  Oneida  Motor  Freight,  Inc. ,  9  I.C.C.  2d  103 
(1992). 

2.  The  attempt  to  subject  shipper/defendants  to  payment  of  a  carrier's  attorney  fees  and  the 
costs  of  litigation  if  the  carrier  prevails  in  recovering  any  part  of  an  undercharge  claim  referred 
to  the  I.C.C.   Sec.  3(f)(3)(c). 

3.  The  definition  of  "small-business  concerns"  which  substitutes  a  $5  million  cap  for  the 
time-tested  SBA  guidelines  in  13  C.F.R.  §  121.601.  Under  the  SBA  regulations,  the  definition 
of  "small  business"  varies  according  to  the  SIC  industry  category.  Some  are  governed  by  the 
number  of  employees  and  others  by  annual  gross  revenues.  No  justification  exists  for  adopting 
a  new  criteria  for  this  legislation.   Sec.  3(f)(4)(c)(i). 

4.  The  criteria  for  the  I.C.C.  's  determination  of  tariff  rates  sought  to  be  collected  would  be 
those  provided  under  49  U.S.C.  §  10701(e).  Sec.  3(0(5)  of  H.R.  2021.  This  proposal  would 
change  the  present  law  as  interpreted  by  the  I.C.C.  and  the  courts,  as  §  10701(e)  was  enacted 
in  1980  for  the  prescriptions  of  rates  and  increases  sought  by  carriers  for  future  application,  not 
for  determining  the  reasonableness  of  past  rates. 
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5.  The  attempt  to  prohibit  undercharge  claims  based  on  customer  account  codes  only  on 
shipments  moved  after  July  1,  1992.  Sec.  3(0(7).  Customer  account  codes  are  not  unlawful. 
These  rates  were  duly  filed  pursuant  to  I.C.C.  authorizations,  and  ^  claims  based  on  their  use 
should  be  prohibited  regardless  of  the  date  of  movement. 

6.  The  attempt  to  change  the  statutory  definition  of  contract  carriers  by  adding  "operational" 
to  the  "distinct  need"  requirement.  Sec.  6.  By  requiring  contract  carriers  to  meet  "the  distinct 
operational  need  of  the  shipper,"  this  proposal  would  change  the  body  of  case  law  recognizing 
shippers'  many  non-operational  "distinct  needs"  such  as  EDI  (Electronic  Data  Interchange). 

7.  The  attempt  to  prohibit  rates  which  "misapply  freight  classifications."  Sec.  7,  lines  16- 
17.  This  provision  apparently  is  a  cleverly  disguised  attempt  to  ban  "FAK"  rates,  rates  which 
are  published  to  apply  on  "Freight,  All  Kinds."  In  the  post-1980  environment,  many  carriers 
competed  for  shippers'  traffic  by  quoting  rates  to  apply  on  all  commodities  shipper  or  received, 
regardless  of  the  commodity  involved.  "Parcel"  rates  applying  on  any  commodity  in  the 
package,  would  also  be  banned.  Carriers  achieved  the  same  result  by  quoting  "mileage"  rates, 
which  applied  to  any  commodity  loaded  in  the  carrier's  vehicle.  Innovative  rate-making  was 
intended  by  Congress  in  the  MCA  of  1980.  This  widely-used  device  for  simplifying  rates  and 
tariffs  should  not  be  terminated.    It  is  in  the  public's  interest. 

8.  All  provisions  in  Section  10  of  H.R.  2021  are  objectionable  as  they  related  to  labor  issues 
(wage  and  pension  fund  claims).   Their  inclusion  in  a  transportation  measure  is  inappropriate 

Conclusions 

In  sum,  shippers  would  not  be  fiilly  protected  from  the  collection  agencies  and  bankruptcy 
attorneys'  harassment  by  enactment  of  H.R.  2121,  but  with  the  addition  of  the  foregoing 
modifications,  the  shipping  community  will  have  reasonable  protections  and  alternatives  not 
presently  available. 

Shippers  are  not  pleased  with  the  prospects  of  re-regulating  their  contract  arrangements  with 
carriers,  or  the  loss  of  many  of  the  innovative  rate  practices  prohibited  by  H.R.  2121.  Shippers 
are  most  distressed  by  the  limitation  of  relief  to  24  months  or  for  any  period.  Congress  should 
enact  a  permanent  solution,  not  one  which  would  merely  postpone  resolution  of  this  problem  for 
another  two  years. 

Nevertheless,  in  recognition  of  the  political  realities  of  legislative  solutions,  shippers  will  accept 
H.R.  2121  if  amended  as  requested  herein. 

The  Council  respectfully  requests  that  this  statement  be  made  a  part  of  the  record  in  these 
proceedings. 
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RESOLUTION 

Whereas  the  transportation  community  has  been  harassed  during  the  past  seven  years  by  trustees 
of  bankrupt  carriers  for  billions  of  dollars  in  undercharge  claims  resulting  from  carriers* 
negligent  and  fraudulent  rate  and  tariff  practices  in  violation  of  the  Interstate  Commerce 
Commission's  tariff  regulations  and  the  I.C.  Act;  and 

Whereas  the  102nd  Congress  failed  to  enact  legislation  to  remedy  this  egregious  practice;  and 

Whereas  Senator  J.  James  Exon  and  12  other  Senators  have  introduced  S.  412,  The  Undercharge 
Equity  Act  of  1993,  a  bill  which  is  identical  to  S.  1675  which  passed  the  Senate  in  the  102nd 
Congress;  and 

Whereas  S.  412  would  provide  partial  relief  to  the  transportation  community; 

NOW  THEREFORE,  the  Transportation  Claims  &  Prevention  Council,  Inc.,  at  its  19th  Annual 
Membership  Meeting  hereby  resolves 

1.  To  support  early  enactment  of  S.  412  by  the  Senate; 

2.  To  urge  members  of  the  House  of  Representatives  to  amend  S.  412  with  the  additional 
provisions  urgently  needed  to  provide  more  complete  relief  and  to  terminate  costly, 
wasteful  litigation  over  baseless  claims  by  codifying: 

1)  The  I.C.C.'s  sanctioning  of  carriers'   past  use  of  customer  account  coded 
discounts; 

2)  The  I.C.C.'s  credit  rules  which  place  reasonable  and  necessary  limitations  on 
carriers'  "loss-of-discount"  tariff  rules; 

3)  The  I.C.C.'s  criteria  for  determining  the  reasonableness  of  past  common  carrier 
rates; 

4)  The  I.C.C.'s  regulations  requiring  the  prompt  filing  of  adoption  notices  when  a 
carrier  changes  its  name  but  fails  to  adopt  its  predecessor's  tariff. 

BE  rr  FURTHER  RESOLVED  that  in  the  event  an  undercharge  relief  bill  is  not  enacted  in  the 
1st  session  of  the  103rd  Congress,  the  Council  shall  support  efforts  to  repeal  the  filed  rate 
doctrine. 

Adopted  by  the  Transportation  Claims  &  Prevention  Council,  Inc.  at  its  19th  Annual  Meeting 
convened  in  Orlando,  Florida,  this  15th  day  of  March,  1993. 


Allen  M.  Fischer 
T.C.P.C.  Secretary 
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coKnK:A3.MOD04/12/93      4:21pm 

COMTRACT  CARRIAGE 

A.    LIST  OF  CASES  IV  WHICH  IT  WAS  DETERMIKEO  THAT  THERE 
WAS  A  VALID  CONTRACT  FOR  COMTRACT  CARRIAGE 

COURT  OF  APPEALS 

ETS-Hokin  &  Galvan.  INc.  v.  Maas  Transport.  Inc.. 

380  F.2d  258  (8th  Cir.  1967) 

(Since  ICA  does  not  show  Congress  intended  to  void  private 

contracts  which  violate  the  Act,  plaintiff's  failure  to  file  rates 

as  required  by  ICA  did  not  void  private  contract  and  carrier  could 

collect  agreed-upon  rate.) 

DISTRICT  COURTS 

C&H  Nationwide.  Inc.  v.  The  Okonite  Co.. 

1992  Fed.Carr.Cas.  (CCH)  1  83,742  (N.D.  Tex.,  May  13,  1992) 

Brizendine  v.  The  Reliable  Corp..  et  al. 

Case  No.  l:92-CV-00395  (N.D.  111.,  Feb.  17,  1993) 

Concord  Industries  v.  K.T.I.  Holdings.  Inc.. 
711  F.  Supp.  728  (D.C.N.Y.  1989) 

Global  Transportation  Services.  Inc.  v.  United  Shipping  Co.. 
134  B.R.  359  ( Banlcr . D . Minn .  1991) 

Hagen.  Inc.  v.  H  Bar  N.  Inc..  et  al. 
No.  CV  90-68-M-CCL  (D.MT. ,  May  17,  1991) 

Herman  Truck  Lines.  Inc.  v.  Consolidated  Traffic  Mgmt  Services. 
CV  3-91-235  (D.  Minn.,  Nov.  13,  1992) 

Security  Services.  Inc.  v.  Johnson  Matthev.  Inc.. 

Civ.  No.  91-6699,  1992  WL  176497  (E.D.  Pa.,  July  15,  1992); 

Securitv  Services.  Inc.  v.  Hula  America.  Inc.. 
Civ.  No.  91-4825  (D.  NJ,  Mar.  8,  1993) 

United  Shipping  Co.  Inc.  v.  Tucker  Company. 

Mo.  C2-91-402/CS-91-457  (Ct.  App.  Minn.,  Aug.  27,  1991) 

STATE  ggqRTS 

wmiinix  Y.  A.M.  gjlardi  ft  gqns.  Ing,> 
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Case  No.  91CV0134  (Com.  Pleas  Shelby  Co.,  Ohio,  Sept.  20, 
1991) (unreported) 

I.C.C.  DECISIONS 

General  Mills.  Inc. — Petition  for  Declaratory  Order — Certain 
Rates  and  Practices  of  United  Shipping  Company.  Inc.. 
8  I.C.C. 2d  313  (March  9,  1992); 

W.W.  Grainger.  Inc.  y.  United  Shipping  Company.  Inc..  No.  40541, 
May  14,  1992,  1992  Fed.Carr. Cas.  J37,988 

GS  Brokerage.  Inc. — Petition  for  Declaratory  Order — Certain  Rates 
and  Practices  of  Best  Refrigerated  Express.  Inc..  No.  40691,  Sept. 
29,  1992 

American  Distribution  Management.  Inc. — Petition  for  Declaratory 
Order — Certain  Rates  and  Practices  of  Best  Refrigerated  Express. 
Inc. .  No.  40676,  1993  Fed. Carr . Cas .  ?  38,009  (Sept.  29,  1992) 

Trans-Allied  Audit  Company.  Inc. —  Petition  for  Declaratory  Order. 
No.  40322,  1993  Fed . Carr . Cas .  1  38,016  (Noy.  16,  19S2) 

Commerce  Express.  Inc. — Petition  for  Declaratory  Order — Certain 
Rates  and  Practices  of  United  Shipping  Company.  Inc..  No.  40348, 
Sept.  22,  1992. 

CVN  Companies.  INc. — Petition  for  Declaratory  Order — Certain  Rates 
and  Practices  of  United  Shipping  Company.  Inc..  No  40517,  1993  Fed. 
Carr.  Cas.  (CCH)  ?  38,023  (Dec.  4,  1992) 

ZoneSkip.  Inc.  y  United  Parcel  Service.  Inc..  No.  40519,  1992 
Fed. Carr. Cas.  i  37,991   (complaint  proceeding) 

Pamida.  INc.  y.  silyey  Refrigerated  Carriers.  Inc..  No.  40800  (Feb. 
12,  1993) 

Sipco.  Inc. — Petition  for  Declaratory  Order — Certain  Rates and 

Practices  of  Best  Refrigerated  Express.  Inc..  No.  40681  (Feb  22, 
1993) 

General  Management.  Inc. —Petition  for  Declaratory  Order— Certain 
Rates  and  Practices  of  Best  Refrigerated  Express.  Inc..  No.  40779 
(Oct.  20,  1992;  pet.  to  reopen  den.,  Feb.  22,  1993) 

Riverside  Chemical  Co.  .  Inc. .  et  al— Petition  for  Declaratory 
Order— certain  Rates  and  Practices  of  DDF  Transportation.  Inc.  et 
ai.  No.  40822  (Feb.  16,  1993) 

Thomas  F.  Hoartv.  Jr..  Trustee  for  Best  Refrigerated  Express.  Inc.. 
No.  40750,  1993  Fed. Carr . Cas.  (CCH)  1  38,020  (Oct.  27,  1992) 
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OTHER  IMPORTANT  REFERENCES: 

Ex  Pairta  Ko.  MC-198.  Contracts  for  Transportation  of  Propeirtv. 
8  I.C.C.  2d  520  (May  5,  1992) 

Ex  Parte  Wo.  MC-198.  Contracts  for  Transportation  of  Property. 
Decided  Feb.  20,  1991 

Interstate  Van  Lines.  Inc..  Extension  —  Household  Goods. 
5  I.C.C. 2d  168  (December  6,  1988) 


B.    LIST  OF  CASES  REFERRED  TO  THE  I.C.C.  FOR 
DBTBRMIVATIOH  OF  COHTRACT  CARRIAGE  ISSUES 


COURT  OF  APPEALS 

Atlantis  Express.  Inc.  v.  Standard  Transportation  Services.  Inc.. 
955  F.2d  529  (8th  Cir.  Jan.  28,  1992) 

DISTRICT  COURTS 

Best  Refrigerated  Express.  Inc.  v.  J.E.B.  Enterprises.  Inc.. 

1991  Fed.Carr.Cas.  (CCH)  1  83,655  (D.  Md. ,  July  18,  1991) 

Brizendine  v.  Baldwin  Hardware  Corp.  .  F.Supp. , 

Civil  Action  No.  91-6800  (E.D.  Pa.,  August  19,  1992) 

Brizendine  v.  Globe  Business  Furniture  of  Tennessee.  Inc.. 
No.  3-92-0052  (M.D.  Tenn. ,  Feb.  10,  1993) 

Guthmillar  Trucking.  Inc.  v.  Sweetheart  Cup  Corp.. 
Adv.  No.  91-4543  AT  (N.D.  Ca.,  July  14,  1992) 

overland  Express.  Inc.  v.  Croasfiald  Chemical.  Inc.. 

1992  Fed.Carr.Cas.  (CCH)  %   83,665  (S.D.  Ind. ,  April  8,  1991) 

Sharm  Express.  Inc.  v.  7124  Freight  Sales.  Inc.. 
122  B.R.  999,  (D.  MN,  4th  Div.  Jan  17,  1991) 

Transrisk  Corporation.  Inc.  v.  Goodvear  Tire  &  Rubber. 
Civ.  No.  M-92-463  (D.  Md. ,  Nov.  9,  1992) 
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LIST  OF  COURT  DECISIONS  AND  ICC  DECISIONS  GRANTING 
JUDGMENT  TO  DEFENDANTS  ON  THE  ISSUE  OF  THE  CARRIER'S 
FAILURE  TO  PARTICIPATE  IN  THE  HOUSEHOLD  GOODS  CARRIER'S 
BUREAU  MILEAGE  TARIFF  OR  THE  NATIONAL  MOTOR  FREIGHT 
CLASSIFICATION  (A3  OF  5/6/93) 


COURT  OF  APPEALS 

Freiahtcor  Services.  Inc.  v.  Vitro  Packaging.  Inc.. 

969  F,2d  1563  (5th  Cir.  1992),  cert,  denied.  113  S.  Ct.  979  (1993) 

Atlantis  Express.  Inc.  v.  Associated  Wholesale  Grocers.  Inc..  

F.2d  ,  1993  WL  83831  (8th  Cir.  March  26,  1993),  aff g.  1992  WL 

195426  (D.  Minn.  March  6,  1992) 

F.P.  Corporation  v.  Twin  Modal.  Inc..  F.2d  ,  1993  VfL  83835 

(8th  Cir.  March  26,  1993),  aff g.  1992  Fed.  Carr.  Cas.  (CCH)  ^ 
83,784  (D.  Minn.  May  4,  1992) 

DISTRICT  COURTS 

American  Eagle  Lines.  Inc..  Debtor;  Wright.  Trustee  v.  Georgia 
Pacific  Corporation.  Civil  Action  No.  1: 91-cv-767-MHS  (N.D.  Ga. 
Jan.  27,  1993) 

Amoco  Fabrics  and  Fibers  Company  v.  A.T.F.  Trucking.  Inc.. 
1992  Fed.  Carr.  Cas.  (CCH)  ?  37,969  (ICC  Dec.  No.  40526,  Feb.  18, 
1992) ,  aff 'd  sub   nom. .    ATF  Trucking  Co. .  Inc.  v.  Amoco  Fabrics  & 
Fibers  Co.  .  1992  Fed.  Carr.  Cas.  (CCH)  \    83,787  (N.D.  Ala.  Sept. 
17,  1992),  appeal  filed.  No.  92-6877  (11th  Cir.) 

Brizendine.  Trustee  on  behalf  of  Brown  Transport  Truckload.  Inc.. 
et  al.  V.  Armstrong  World  Industries.  Inc..  Civil  Action  No.  3:91- 
CV-0698  (B)  (S.D.  Miss.  Jan.  25,  1993) 

Brizendine.  Trustee  on  behalf  of  Brown  Transport  Truckload.  Inc.. 
et  al.  V.  Cotter  &  Company.  No.  91  C  6761  (N.D.  111.  July  22, 
1992),  appeal  filed.  No.  92-2925  (7th  Cir.) 

Brizendine.  Trustee  on  behalf  of  Brown  Transport  Truckload.  Inc.. 
et  al.  V.  United  States  Gvpsum  Co..  No.  91  C  6754  (N.D.  111.  Sept. 
22,  1992)  (collateral  estoppel) 

Brown  Transport  Truckload.  Inc.  v.  Campbell  Soup  Company.  142  B.R. 
544,  1992  WL  151206  (BanJcr.  N.D.  Ga.  July  1,  1992),  appeal  filed. 
(N.D.  Ga.) 
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Brown  Transport  Truckload.  Inc.  v.  Golden  Dipt  Company.  1992  Fed. 
Carr.  Cas.  (CCH)  1  83,778  (Bankr.  N.D.  Ga.  July  1,  1992),  appeal 
filed.  No.  l:92-CV-2339-GET  (N.D.  Ga.) 

Brown  Transport  Truckload.  Inc.  v.  James  River  Corporation  of 
Virginia.  Adv.  No.  91-6963A  (Bankr.  N.D.  Ga.  June  5,  1992),  appeal 
filed.  No.  l:92-CV-2436-GET  (N.D.  Ga.) 

Brown  Transport  Truckload.  Inc.  v.  James  River  Corporation.  Dixie 
Products  Div. .  Adv.  No.  91-6955A  (Bankr.  N.D.  Ga.  June  5,  1992), 
appeal  filed.  No.  1:92-CV-2212-GET  (N.D.  Ga.) 

Brizendine.  Trustee  on  behalf  of  Brown  Transport  Truckload.  Inc.. 
et  al.  V.  The  Kroaer  Co..  No.  C-1-91-750  (S.D.  Oh.  March  19,  1993) 

Brown  Transport  Truckload.  Inc.  v.  Kumho  U.S.A..  Inc..  1992  Fed. 
Carr.  Cas.  (CCH)  1  83,779  (Bankr.  N.D.  Ga.  July  1,  1992),  appeal 
filed.  No.  1:92-CV-2193-GET  (N.D.  Ga.) 

Brown  Transport  Truckload.  Inc.  v.  Richter  Distributing  Company. 
1992  Fed.  Carr.  Cas.  (CCH)  J  83,780  (Bankr.  N.D.  Ga.  July  24, 
1992),  appeal  filed.  No.  l:92-CV-2437-GET  (N.D.  Ga.) 

Canny  Trucking.  Inc.  v.  Anitec  Image  Corp..  1992  Fed.  Carr.  Cas. 
(CCH)  1  83,782  (N.D.N.Y.  June  24,  1992)  (NMFC) 

Cargo.  Inc.  v.  Wm.  Wriglev.  Jr.  Company.  No.  92  C  858  (N.D.  111. 
Apr.  23,  1993) 

Convaire  International.  Inc.  v.  NTI.  Inc..  CV  92-1283-PA  (D.  Ore. 
April  6,  1993) 

In  re:  Columbia  Navigation.  Inc.  v.  Teton  West  Lumber  Sales.  Civ. 
1992  Fed.  Carr.  Cas.  (CCH)  J  83,785  No.  89-30176-JLP  (D.  Mont.  July 
28,  1992),  appeal  filed.  No.  92-36680  (9th  Cir.) 

P.P.  Corp.  V  Golden  West  Foods.  Inc..  1992  Fed.  Carr.  Cas.  (CCH)  1 
83,783  (W.D.  Va.  July  28,  1992),  appeal  filed.  No.  92-2000  (4th 
Cir.) 

Freightcor  Services.  Inc.  v.  General  Signal  Corporation  d/b/a  Metal 
Forge  Company.  Case  No.  4:90CV00426  (M.D.N.C.  May  3,  1993) 

Security  Services.  Inc.  v.  All  Freight  Services.  Inc..  1992  Fed. 
Carr.  Cas.  (CCH)  1  83,788  (S.D.  Cal.  May  4,  1992),  appeal  filed. 
No.  92-55785  (9th  Cir.) 

Security   Services.   Inc.   f/k/a   Riss   International Corp. Vj. 

Centerline  Industries  and  Traffic  Paint  Mfg.  .  No.  91-2224C(8)  (E.D. 
Mo.  Oct.  8,  1992)  (collateral  estoppel) 


VttMMlnioil 
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Security  .^^rvices,  Tnc.  v.  Cramer  Products.  Inc..  1992  Fed.  Carr. 
Cas.  (CCH)  t  83,789  (W.D.  Mo.  July  14,  1992) 

Security  Services.  Inc.  v.  Dubois  Chemical.  Inc..  No.  C-1-91-743 
(S.D.  Oh.  March  19,  1993) 

Security  Services.  Tnc.  v.  Ed  Swierkos  Enterprises.  Inc..  Case  No. 
C2-91-942  (S.D.  Oh.  1993) 

Security  Services,  Tnc.  v.  Friedrich  Air  Conditioning  ar^c^ 
Befrioeration.  Civil  Action  H-91-3227  (S.D.  Tex.  May  15,  1992) 

security  Services.  Tnc.  f/k/a  Riss  Int'l  Corp.  v.  garvey  Cpyp. , 
Civil  Action  No.  91-4789(JBS)  (D.  N.J.  Oct.  23,  1992),  appeal 
filed.  No.  92-5629  (3rd  Cir.) 

Security  Services.  Inc.  v.  India  Teximpor.  Inc..  No.  92-1042  (D. 
N.J.  Sep.  30,  1992),  appeal  filed.  No.  92-5596  (3rd  Cir.) 

Security  Services.  Inc.  v.  James  River  Corp.  of  Virginia, 
1992  Fed.  Carr.  Cas.  (CCH)  1  83,791  (E.D.  Va.  Sept.  8,  1992) 

Security  Services-  Tnc.  f/k/a  Riss  International  v.  K  Mart  CQfP., 
case  No.  91-CV-6782  (E.D.  Pa.  Sept.  8,  1992),  ^pp^aj  tiU<^.  No.  92- 
1833  (3rd  Cir.) 

Security   Services-   Inc.   f/k/a   Riss Tnterpatjgnal IL, E=X 

Transportation.   Inc.   f/k/a   C.T.S   Brokerage. UOS^,      Case   No. 

l:91CV2192  (N.D.  Ohio  Aug.  26,  1992),  appeal  fjl^q.  No.  92-3992 
(6th  Cir.) 

Security  Services.  Tnc.  v.  piverwood  International  CorP, .  1992  Fed. 
Carr!  CasT  (CCH)  1  83,792  (wTd.  La.  July  1,  1992),  aPP^^l  <aigmJLSg?<^ 
for  want  of  prosecution.  No.  92-4791  (5th  Cir.  Nov.  4,  1992) 

Security  Services.  Tnc.  v.  RPT.  Associates.  Civil  Action  No.  91-CV- 
75705  DT  (E  P  Mi -b  •^""'y  ->■"  >  '''*'*^^  appeal  filed.  No.  92-2094  (6th 
Cir.) 

Security  Services.  Inc.  v-  Snomax,  Inc.  d/b/a  Airmax.  In?-,  1992 
Fed.  carr:  cas.  (CCH)  1  83,793  (S.D.  Tex.  Aug.  31,  1992) 

Silvev  Refrigerated  Carriers.  Tnc.  v.  H.  J.  Heinz  Co..  Civil  Action 

Ilo:  31  jgi  (VT  P  P-  ^"^     ^   ^Qq7^-  apt^^l  filed.  No.  93-3059  (3rd 

Cir.) 

wnnderoast  -  Petition  for  Declaratory  OggQC,  8  I-C.C.2d  272  (ICC 

Dec.   No.    40387,    Feb.    14,    1992),    aff'4  gufr  ngff-/   Trangppctatipn 

Systems  International,  Tnc.  v.  Wonderoast.  et  al-,  }^fl^l^f'  ^^'^• 
Cas.  (CCH)  I  83,786  (Bankr.  D.  Minn.  June  26,  1992)  (NMFC) 
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STATE  COURTS 

M.T.I.  Transport.  Inc.  v.  Anchor  Glass  Container  Corp..  Mo.  CT  92- 
12404  (Hennepin  Co.,  Minn.  Oct.  7,  1992) 

M.T.I.  Transport.  Inc.  v.  Fort  Howard  Cup  Corp..  No.  CT  92-12405 
(Hennepin  Co.,  Minn.  Oct.  7,  1992) 

Security  Services.  Inc.  f/k/a  Riss  Int'l  Corp.  v.  Currv  Industries. 
Inc. .  No.  CV91-28505  (Cir.Ct.  Jackson  Co.,  Mo.  Jan.  5,  1993) 

Security  Services.  Inc.  v.  Georgia-Pacific  Corp..  1992  Fed.  Carr. 
Cas.  (CCH)  1  83,790  (Fulton  Co.,  Ga.  August  24,  1992),  appeal 
filed.  No.  A93AQ558  (Ga.  App.  Ct.) 

Security  Services.  Inc.  v.  John  H.  Harland  Company. 

Civil  File  No.  91A  50388-5  (DeKalb  Co.,  Ga.  Oct.  12,  1992),  appeal 

filed.  No.  A93A0718  (Ga.  App.  Ct.) 


I.C.C,  DECISIONS 

7/24  Freight  Sales.  Inc.  v.  Atlantis  Express.  Inc.  (No.  40477) , 
1992  Fed.  Carr.  Cas.  (CCH)  1  37,982  (April  27,  1992) 

Friedman  Bag  Company.  Inc.  v.  A.T.F.  Trucking.  Inc.  (No.  40599), 
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CARRIERS  THAT  DID  NOT  PARTICIPATE  IN 
AGENTS'  TARIFFS  REFERRED  TO  IN  THEIR  TARIFFS 


American  Eagle  Lines 

AFT  Trucking  Co.,  Inc. 

BAR  Transportation  Co.,  Inc. 

Brown  Transport  Truckload,  Inc. 

Canny  Trucking  Co.,  Inc. 

Casket  Distributors 

Columbia  Navigation 

Crest  Truck  Lines,  Inc. 

Cross  E  Transportation 

Emporia  Truck  Lines 

Express  Transportation  Co. 

F.P.  Corp. 

Freightcor  Services 

NGstletoe  Transportation 

Mitchell  Trucking 

Northeast  Carriers,  Inc. 

Overiand  Express,  Inc. 

Ribs  International  Corp. 

Rose- Way,  Inc. 

Rose  Frdght  Lines 

R.W.  Joyce 

Sam  Tanksley  Trucking,  Inc. 

Silvcy  Refrigerated  Carriers,  Inc. 

Sooner  Express 

Squaw  Transit  Co. 

Transportation  Systems  International,  Inc. 

True  Transport  Co. 

Twin  Continental 

Winning  Run,  Inc. 
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STATEMENT  OF  BRUCE  A.  GATES,  VICE  PRESIDENT  FOR  GOVERNMENT  RELATIONS 
NATIONAL- AMERICAN  WHOLESALE  GROCERS'  ASSOCIATION 
INTERNATIONAL  FOODSERVICE  DISTRIBUTORS  ASSOCIATION 

TO  THE  SURFACE  TRANSPORTATION  SUBCOMMITTEE 
HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

JUNE  15,  1993 


Mr.  Chairman,  on  behalf  of  the  National-American  Wholesale  Grocers'  Association 
(NAWGA),  and  its  foodservice  partner  organization,  the  International  Foodservice 
Distributors  Association  (IFDA),  I  want  to  thank  you  very  much  for  the  opportunity  to 
present  a  written  statement  in  support  of  H.R.  2121,  the  Negotiated  Rates  Act  of  1993 
introduced  by  Chairman  Mineta. 

By  way  of  background,  NAWGA/DFDA  is  an  international  trade  association 
comprised  of  food  distribution  companies  which  primarily  supply  and  service  independent 
grocers  and  foodservice  operations  throughout  the  U.S.  and  Canada.   NAWGA's  350 
members  operate  over  1,200  distribution  centers  with  a  combined  annual  sales  volume  in 
excess  of  $1 17  billion.   NAWGA  members  employ  a  workforce  of  over  350,000;  and,  in 
combination  with  their  independently-owned  customer  firms,  they  provide  employment  for 
several  million  people.   IFDA  represents  member  firms  that  sell  annually  over  $30  billion  in 
food  and  related  products  to  restaurants,  hospitals,  and  other  institutional  foodservice 
operations. 

The  motor  carrier  undercharge  problem  in  this  country  -  which  H.R.  2121  is 
designed  to  redress  ~  has  reached  crisis  proportions.   Along  with  thousands  of  other 
shippers,  NAWGA/IFDA  members  in  recent  years  have  been  battered  by  claims  seeking  the 
payment  of  additional  freight  charges  for  their  motor  carrier  shipments  which  may  have  been 
transported  as  long  as  five  years  prior  to  the  claims.   The  amounts  sought  from 
NAWGA/IFDA  members  alone  total  in  the  millions  of  dollars. 

As  you  may  know,  food  distribution  companies  typically  operate  on  after-tax  profit 
margins  of  less  than  one  percent,  making  additional  cost  absorption  virtually  impossible. 
Thus,  it  is  safe  to  say  that  the  additional  costs  posed  by  undercharge  claims  will  inevitably  be 
paid  by  the  consumers.   It  is  the  consumer  who  ends  up  paying  what  is  essentially  an 
undercharge  "tax,"  but  this  'tax'  is  not  used  to  generate  funds  to  create  jobs,  to  reduce  the 
deficit,  or  to  otherwise  aid  an  economy  struggling  to  recover  from  recession.    It  is  used, 
instead,  to  line  the  pockets  of  the  trustees,  collection  agents,  and  lawyers  for  the  bankrupt 
carriers. 

It  is  estimated  that  there  are  now  more  than  500,000  claims  and  suits  for  motor 
carrier  undercharges  pending  against  U.S.  companies.   The  total  amount  of  money  potentially 
at  stake  is  believed  by  the  Interstate  Commerce  Commission  to  be  as  much  as  $32  billion. 
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More  than  300,000  of  these  lawsuits  have  been  filed  by  collection  agents  and  attorneys  for 
Transcon  Freight  Lines  in  San  Francisco,  and  more  than  32,000  on  behalf  of  PIE 
Nationwide,  Inc.  in  Jacksonville,  Florida.   In  the  PIE  bankruptcy  proceeding  alone,  the 
trustee  reportedly  has  collected  more  than  $50  million  from  shippers  who  have  either  settled 
their  cases  because  they  were  intimidated  by  the  legal  process  or  its  potential  cost,  or  because 
they  failed  to  respond  in  a  timely  manner  to  the  trustee's  complaints.   It  is  significant  that 
these  millions  of  dollars  have  been  collected  on  behalf  of  PIE  without  the  trustee  having 
received  a  single  court  judgment  finding  that  he  was  entitled  to  such  monies. 

At  the  time  the  transportation  service  giving  rise  to  these  undercharge  claims  was 
performed,  there  was  no  dispute  about  the  amounts  to  be  paid  by  the  shipper  to  the  carrier. 
The  trucking  company  quoted  the  price,  and  the  shipper  paid  it.   Both  parties  were  satisfied. 
Claims  have  arisen  only  after  the  trucking  company  ceased  operations  and  a  collection  agent 
was  employed  to  "audit"  the  trucker's  past  freight  bills. 

Initially,  undercharge  claims  involved  a  motor  carrier's  attempt  to  collect  its  filed 
rates  in  lieu  of  unfiled,  negotiated  rates  which  the  shipper  paid  and  which  it  believed  were  on 
file  with  the  ICC.   In  its  decision  in  the  Maislin  case  in  1990,  the  Supreme  Court  held  that  a 
shipper  is  required  to  pay  the  carrier's  filed  rates,  no  matter  how  egregious  the  carrier's 
conduct  might  have  been  in  misleading  the  shipper  into  believing  that  the  rates  it  negotiated 
and  paid  when  the  shipment  moved  were  the  legal  filed  rates.   Having  mined  that  vein  for  all 
it  is  worth,  the  carriers  have  now  moved  on  to  richer  lodes. 

Representatives  of  bankrupt  carriers  are  now  repudiating,  on  a  wholesale  basis,  the 
carriers'  actual  filed  tariff  rates  which  the  carriers  originally  billed  and  which  the  shippers 
paid  when  their  traffic  moved.   Many  of  these  same  carriers  are  also  unilaterally  disavowing 
their  previous  contract  carriage  operations,  on  the  grounds  that  the  service  actually 
constituted  common  carriage  to  which  a  higher,  filed  tariff  rate  should  now  be  applied. 

Because  of  the  enormity  of  this  problem  and  its  adverse  impact  on  its  members,  their 
customers,  and  consumers,  NAWGA/IFDA  has  repeatedly  supported  efforts  to  resolve  it.   It 
has  participated  in  every  ICC  rulemaking  proceeding  which  has  dealt  with  this  issue,  has 
appeared  in  Supreme  Court  and  other  judicial  proceedings  in  an  attempt  to  secure  a  remedy, 
and  has  over  the  past  four  years  backed  legislative  efforts  to  achieve  a  workable  compromise. 
NAWGA/IFDA  has  supported  those  legislative  efforts  on  its  own,  as  well  as  through 
participation  as  a  member  of  the  Coalition  For  An  Undercharge  Relief  Bill  ("CURB"),  which 
is  testifying  separately  in  support  of  H.R.  2121. 

It  is  apparent  to  NAWGA/IFDA  that  the  undercharge  fiasco  can  only  be  remedied 
legislatively.   Shippers  have  been  fighting  this  battle  before  the  ICC  and  in  the  courts  since  at 
least  1986,  but  the  problem  is  still  with  us.   Attempted  resolution  of  these  hundreds  of 
thousands  of  claims  administratively  and  judicially  has  resulted  in  an  enormous  waste  of 
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business  and  judicial  resources,  has  clogged  our  nation's  courts,  has  resulted  in  tremendous 
expense  for  shippers  who  have  been  required  to  retain  counsel  to  resist  the  collection  efforts 
of  defunct  carriers,  and  has  resulted  in  millions  of  dollars  extracted  from  shippers  in 
settlements  and  default  judgments.   This  long-festering  sore  on  our  economy  can  only  be 
healed  fairly  and  equitably  by  legislation,  and  the  time  for  that  legislation  is  now. 

As  I  have  previously  described  it,  NAWGA/IFDA  views  H.R.  2121  as  finally  "the 
legislative  light  at  the  end  of  the  undercharge  tunnel",  and  supports  that  bill  for  the  following 
reasons: 

1 .         Section  2  of  the  bill  permits  shippers  presented  with  undercharge  claims 
seeking  the  payment  of  filed  rates  in  lieu  of  negotiated,  unfiled  rates  previously  paid  by  the 
shipper,  to  choose  to  enter  into  binding  settlements  of  those  claims.    Shippers  could 
accomplish  such  settlements  by  paying  15%  of  the  claims  for  shipments  under  10,000 
pounds,  10%  of  the  claims  for  shipments  over  10,000  pounds,  and  5%  of  the  claims  if  the 
shipper  is  a  small  business.    Shippers  would  obviously  prefer  it  if  the  trustees  for  bankrupt 
carriers  and 'their  collection  agents  and  attorneys  received  none  of  the  unwarranted  windfall 
they  are  reaping  as  a  result  of  the  undercharge  fiasco;  payment  of  the  percentages  contained 
in  this  bill  would  still  result  in  millions  of  dollars  in  collections  by  representatives  of  defunct 
motor  carriers.     Nevertheless,  NAWGA/IFDA  believes  that  the  opportunity  for  shippers  to 
enter  into  binding  settlements  of  undercharge  claims  at  the  percentages  contained  in  the  bill  is 
a  reasonable  compromise,  and  supports  this  language. 

NAWGA/IFDA  believes  that  it  is  particularly  important,  as  the  bill  provides,  that  the 
time  within  which  the  shipper  must  make  an  election  to  settle  a  claim  not  begin  to  run  until 
the  shipper  has  received  notice  from  the  carrier  of  the  bill's  provisions  allowing  such 
settlement.    NAWGA/IFDA  would  further  suggest  that  it  be  made  clear  that  such  notification 
to  the  shipper  include  notification  as  to  the  time  periods  within  which  the  shipper  must  make 
its  election  to  settle  the  claim. 

2.         Section  2  also  allows  a  shipper,  who  chooses  not  to  settle  undercharge  claims 
under  the  bill's  provisions,  to  exercise  its  rights  under  existing  law  to  challenge  the  rates  the 
carrier  seeks  to  collect  as  unreasonable  in  violation  of  the  Interstate  Commerce  Act.    Pending 
a  decision  by  the  Interstate  Commerce  Commission  on  the  reasonableness  of  such  rates,  the 
shipper  would  not  be  required  to  pay  any  additional  compensation  to  the  carrier. 
NAWGA/IFDA  strongly  supports  this  provision.    It  believes  that  it  is  vitally  important  that 
the  right  to  challenge  the  rates  sought  to  be  collected  by  a  carrier  be  retained  for  those 
shippers  who  choose  not  to  settle  their  claims,  and  that  such  determination  as  to  rate 
reasonableness  be  made  by  the  ICC,  the  body  with  the  expertise  to  decide  such  matters. 
Moreover,  it  is  only  fair  that  shippers  should  not  have  to  pay  the  carriers'  claims  until  the 
ICC  decides  the  reasonableness  issue.   Otherwise,  shippers  would  be  forced  to  pay  the 
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carriers'  claims  and  then  face  the  certain  prospect  that  none  of  those  funds  would  be  returned 
to  them  from  the  bankrupt  carriers  if  the  shippers  should  prevail  before  the  ICC. 

3.         Section  2(e)  of  the  bill  affords  a  limited  opportunity  to  shippers  to  defend 
against  undercharge  claims  by  showing  that  a  carrier's  attempt  to  collect  its  filed  rates  - 
rather  than  any  negotiated,  unfiled  rates  under  which  the  shipments  moved  ~  is  an 
unreasonable  practice  in  violation  of  the  Interstate  Commerce  Act.   For  motor  carrier  service 
furnished  before  September  30,  1990,  the  shipper  can  claim  that  the  carrier's  attempt  to 
collect  a  rate  other  than  that  negotiated  between  the  carrier  and  the  shipper  is  an 
unreasonable  practice,  with  such  decision  to  be  made  by  the  ICC.   This  means  that  for 
service  provided  after  September  30,  1990,  shippers  are  not  able  to  raise  the  unreasonable 
practices  defense  to  the  payment  of  the  carrier's  filed  rates. 

NAWGA/IFDA  would  prefer  it  if,  like  H.R.  1710  introduced  by  Congressman 
Shuster  in  the  House,  there  would  be  no  limitation  on  the  ability  of  a  shipper  to  assert  an 
unreasonable  practices  defense  to  a  carrier's  attempt  to  collect  an  undercharge  claim.   If  the    - 
carrier's  practices  are  unreasonable,  they  are  unreasonable  whether  they  occurred  before  or 
after  September  30,  1990.   However,  in  the  spirit  of  compromise  and  in  furtherance  of  its 
longstanding  efforts  to  secure  an  equitable  resolution  of  this  problem,  NAWGA/IFDA 
supports  this  provision  of  the  bill. 

It  is  particularly  important,  as  this  Section  does,  that  the  ICC  be  given  the  jurisdiction 
to  decide  whether  or  not  a  carrier's  collection  of,  or  attempt  to  collect,  a  rate  is  an 
unreasonable  practice  and  that,  pending  such  determination,  the  shipper  need  not  pay  the 
claim.   NAWGA/IFDA  strongly  supports  these  provisions. 

3.         An  extremely  important  portion  of  the  bill  is  contained  in  Section  5.   This 
Section  states  that  no  tariff  filed  with  the  ICC  before,  on,  or  after  the  date  of  enactment  of 
the  bill  may  be  held  invalid  solely  on  the  basis  that  an  account  code  is  used  in  the  tariff  to 
designate  the  customers  or  to  describe  the  applicability  of  rates.    NAWGA/IFDA  strongly 
endorses  this  provision. 

One  of  the  most  outrageous  tactics  engaged  in  by  representatives  of  bankrupt  carriers 
in  recent  years  is  their  unilateral  disavowal  of  the  rates  which  the  carriers  themselves 
published  and  filed  with  the  ICC.   Unlike  the  unfiled,  negotiated  rates  situation  which  the 
Supreme  Court  addressed  in  its  Maislin  decision,  carriers  are  now  bombarding  shippers  with 
claims  in  which  they  allege  that  their  discounted,  filed  rates  published  as  customer  account 
codes  are  invalid  and  that  higher  undiscounted  rates  apply.  This  disavowal  of  the  carrier's 
filed  tariffs  makes  up  the  majority  of  the  undercharges  in  the  Transcon  and  PIE  bankruptcy 
proceedings,  and  represents  claims  worth  hundreds  of  millions  of  dollars.   It  is,  therefore,  of 
critical  importance  that  legislation  be  enacted  which  relieves  shippers  of  claims  on  shipments 
for  which  the  shippers  actually  paid  the  carrier's  filed  rates.   NAWGA/IFDA,  accordingly, 
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supports  this  Section.   The  further  requirement  in  Section  5  that,  90  days  after  enactment, 
the  name  of  the  customer  for  each  account  code  in  the  tariff  be  set  forth,  is  a  reasonable 
compromise  to  avoid  future  undercharge  claims. 

4.  NAWGA/IFDA  also  supports  the  provision  in  Section  8  of  the  bill  which  vests 
in  the  ICC  jurisdiction  to  resolve  any  disputes  between  shippers  and  carriers  as  to  whether 
certain  transportation  was  provided  by  the  carrier  in  its  common  carrier  or  contract  carrier 
capacity.    Such  disputes  are  arising  with  increasing  frequency,  with  many  courts  refusing  to 
refer  the  issue  to  the  ICC.   The  result  has  been  inconsistent  court  decisions  on  this  issue 
which  have  further  confused  and  exacerbated  the  undercharge  problem.   It  is,  therefore,  of 
vital  importance  that  any  such  disputes  be  referred  to  the  ICC  for  decision  by  that  expert 
agency,  as  this  legislation  provides.    NAWGA/IFDA  has  no  position  insofar  as  Section  6  of 
the  bill  reinstates  requirements,  recently  repealed  by  the  ICC,  as  to  the  minimum 
requirements  to  be  contained  in  motor  carrier  contracts. 

5.  Section  3  of  H.R.  2121  would  reduce,  from  three  years  to  18  months,  the  time- 
within  which  civil  actions  could  be  instituted  to  recover  motor  carrier  undercharges  and 
overcharges.    Section  4  establishes  a  tariff  reconciliation  procedure  by  which  motor  carriers 
and  shippers  may  resolve,  by  mutxial  consent,  overcharge  and  undercharge  claims  pursuant  to 
rules  to  be  established  by  the  ICC.    NAWGA/EFDA  supports  these  provisions. 


For  the  foregoing  reasons,  NAWGA/IFDA  commends  the  Subcommittee  and 
Chairman  Mineta  for  their  work  in  seeking  to  resolve  a  serious  national  problem,  and  urges 
favorable  action  on  H.R.  2121  as  soon  as  possible.    NAWGA/IFDA  looks  forward  to 
working  with  the  Subcommittee  to  insure  passage  of  this  much  needed  legislation.   If  I  can 
be  of  any  service  in  that  regard,  please  do  not  hesitate  to  call  on  me. 
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Mr.  Rahall.  Mr.  Miller,  let  me  begin  by  asking  you,  you  seem 
to  endorse  the  Mineta  provisions  in  regard  to  small  businesses;  is 
that  accurate? 
Mr.  Miller.  Yes. 

Mr.  Rahall.  Are  you  not  concerned  with  the  definition  of  small 
businesses,  and  the  fact  that  it  is  a  complicated  definition,  and  as 
we  heard  earUer  from  Commissioner  McDonald  in  her  testimony, 
when  she  stated  that  "the  act  does  not  define  small  business,  but 
rather  instructs  the  Smsdl  Business  Administration  to  promulgate 
rules.  There  are  numerous  definitions  of  small  business.  Subjecting 
a  shipper  to  documenting  its  eligibility  by  reference  to  these  rules 
seems  undesirable." 

So  I  am  wondering  if  you  are  concerned  about  those  problems 
with  the  definition  of  small  business  under  2121. 

Mr.  Miller.  Being  under  the  assumption  that  we  quahfy  as  a 
small  business  imder  the  SBA  definition,  I  support  Congressman 
Mineta's  and  Congressman  Shuster's  bill.  It  is  my  understanding 
that  we  qualify  under  H.R.  2121. 

Mr.  Rahall.  Could  you  see  a  case  where  other  small  businesses 
would  be  in  a  questionable  status? 

Mr.  Miller.  Certainly.  I  can't  pretend  to  understand  the  SBA 
definition.  I  looked  for  our  company. 

Mr.  Rahall.  Well,  we  are  still  looking  for  that,  too. 

Mr.  Sender.  Let  me  say,  Mr.  Chairman,  the  SBA  definition 
takes  into  account  whether  a  company  is  a  manufacturer,  a  whole- 
saler, a  retailer,  or  in  agricultural  industries.  The  number  of  em- 
ployees or  the  revenues  are  different  for  a  retailer  or  a  manufac- 
turer because  of  the  different  nature  of  the  business. 

There  is  a  detailed  SBA  regulation  in  the  code  of  Federal  regula- 
tions that  is  set  forth  by  standard  industry  commodity  code.  And 
it  does  vary,  as  it  has  to.  If  you  are  in  manufacturing  and  you  are 
a  small  business,  you  have  a  different  number  of  employees  than 
you  would  as  a  retailer  or  wholesaler. 

Mr.  Rahall.  Let  me  ask  Ms.  Corrigan,  you  have  endorsed  as  well 
Chairman  Mineta's  provisions  even  though  the  Lipinski  bill,  as  I 
understand  it,  provides  complete  amnesty  to  charity  organizations. 
Yet,  xinder  Chairman  Mineta's,  you  are  willing  to  settle  at  5  per- 
cent, is  that  accurate? 

Ms.  Corrigan.  No,  I  beUeve  it  should  be  zero,  that  we  should 
have  total  amnesty,  nonprofits  should. 

Mr.  Rahall.  So  you  endorse  a  complete  amnesty  provision? 

Ms.  Corrigan.  That  is  correct. 

Mr.  Rahall.  Let  me  ask  both  Mr.  Sender  and  Mr.  Kerth  if  you 
have  any  estimates  as  to  how  much  shippers  are  spending  to  de- 
fend themselves  against  claims  that  are  based  on  account  tariffs  or 
allegedly  faulty  contracts. 

Mr.  Sender.  Well,  let  me  say,  we  canvassed  the  coimsel  who  are 
representing  defendants  to  try  and  get  an  estimate  of  the  break- 
down of  claims,  and  this  was  difficult  to  do. 

I  heard  the  testimony  this  morning,  but  it  was  our  estimate  that 
less  than  5  percent  of  the  remaining  claims  involved  negotiated 
rates,  and  the  largest  amount  involved  customer  account  codes, 
challenges  to  filed  tariff  rates,  questions  of  appHcabiUty  of  rates, 
and  contracts. 
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The  defendants,  whether  they  £ire  Dale  Miller  or  Susan  Corrigan, 
have  generally  sought  to  join  defense  groups  to  be  represented  in 
distant  courts.  Dale  Miller  is  not  being  sued  in  Pennsylvania;  he 
is  being  sued  in  Florida  and  California.  And  therefore  many  of 
them  have  joined  defense  groups  or  retained  counsel  in  these  cases. 

Our  estimate  is  that  approximately  40  percent  of  the  claims  rep- 
resent customer  account  codes,  20  percent  tariff  applicability,  10 
percent  contract  claims,  10  percent  failure  to  participate  in  re- 
ferred-to  tariff  claims,  10  percent  loss-of-discount  for  credit  viola- 
tions, and  10  percent  miscellaneous,  which  would  include  nego- 
tiated unfiled  tariffs. 

Is  your  question  the  dollar  amounts  to  retain  counsel?  I  think  I 
would  defer  to  counsel  to  the  NIT  League,  who  could  perhaps  give 
a  better  estimate  for  that. 

Mr.  Rahall.  What  was  the  basis  for  those  estimates? 

Mr.  Sender.  As  I  said,  we  canvassed  the  counsel  who  are  rep- 
resenting the  defendants  of  many  of  the  shippers  in  the  joint  de- 
fense groups,  and  we  asked  them  what  they  estimated  the  types  of 
claims  that  they  were  defending.  These  are  the  lawyers  for  the  de- 
fendant shippers,  large  and  small,  that  are  being  sued.  We  asked 
the  defense  lawyers,  what  did  they  estimate  the  types  of  claims 
that  were  being  filed  against  their  clients. 

Now,  of  course,  the  trustees  may  know  better,  since  they  are  fil- 
ing the  claims.  We  could  only  ask  the  defendants'  attorneys  for 
what  they  believed,  and  those  estimates  I  gave  you  were  the  esti- 
mates the  defendants'  attorneys  supplied  to  me. 

Mr.  DiMlCHAEL.  Mr.  Chairman,  I  would  just  state  here,  I  think 
it  is  probably  very  difficult  to  get  a  dollar  figure,  but  just  to  give 
some  idea  of  the  scope  of  this,  in  the  Transcon  case,  340,000  sepa- 
rate suits  have  been  filed.  In  the  PIE  case,  30,000  separate  suits 
have  been  filed.  Each  one  of  these  separate  suits  typically  requires, 
under  the  Federal  Rules  of  Civil  Procedure.  Answers  with  each  of 
these  suits.  There  is  extensive  discovery  filed  with  the  trustees 
which  require  responses  to  each  of  those. 

So  there  is  just  a  large  amount  of  work  that  comes  forward  in 
each  separate  suit.  There  are  also  many,  many  suits  that  have 
been  filed  in  various  courts  across  the  k-Jid.  So  there  is  just  a  very 
large  burden. 

Mr.  Rahall.  Well,  I  think  the  bottom  line  is,  there  is  a  heck  of 
a  lot  of  billable  hours  still  floating  around.  Do  either  of  you  have 
any  evidence  that  the  current  claim  situation  has  resulted  in  ship- 
per bankruptcies  or  loss  of  jobs?  And  loss  of  jobs,  I  should  say. 

Mr.  Miller.  I  can  tell  you  my  experience,  Mr.  Chairman,  is  that 
the  number  is  so  large  for  the  size  of  our  company  that  it  has  be- 
come— it  has  taken  extra  time  on  my  part  to  try  to  keep  our  rep- 
resentatives who  sell  our  products  independently  throughout  the 
country.  It  has  taken  extra  time  on  my  part  to  pay  attention  to 
suppliers  who  are  concerned  about  what  might  happen  to  our  com- 
pany. It  has  taken  extra  time  on  my  part  to  try  to  keep  the  focus 
of  our  organization  without  being  able  to  dedicate  the  dollars  to 
give  them  something  to  look  forward  to. 

We  have  done  very  little  product  development.  We  have  put  the 
purchase  of  new  equipment  on  hold.  There  are  certain  things  enjoy- 
ing some  modest  growth.  There  are  certain  things  we  must  react 
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to.  It  has  taken  an  incredible  amount  of  juggling  because  our  num- 
ber, again,  is  so  large  that  it  was  my  judgment  not  to  go  with  the 
defense  league,  but  to  seek  special  counsel  with  some  expertise  in 
this  area. 

And  quite  seriously,  I  am  very  happy  to  have  them  on  our  side, 
but  it  is  a  very,  very  expensive  process.  It  is  expensive  not  just  in 
attorneys'  fees,  but  it  is  expensive  in  time  that  it  takes  me  away 
from  running  my  business.  It  is  expensive  in  the  time  it  takes  the 
support  staff  around  me  in  helping  to  run  our  business. 

It  is  hard  to  calculate.  If  you  are  looking  just  for  attorneys'  fees, 
I  think  that  number  might  even  be  smaller  than  the  hidden  cost 
of  the  toll  that  it  is  taking  on  business  in  the  U.S. 

Mr.  Kerth.  Mr.  Chairman,  if  I  cEin,  as  a  transportation  manager 
for  a  Fortune  200  company,  I  can  tell  you  that  I  spend  50  percent 
of  my  time  dealing  with  nothing  but  Utigation  in  issues  related  to 
this  undercharge  crisis  for  my  firm.  Fifty  percent  of  my  time  that 
I  cannot  devote  to  making  my  company  more  competitive  in  other 
areas.  That  is  a  lot  of  time  for  a  traffic  manager,  to  go  back  and 
keep  rehashing  over  and  over  what  happened,  what  should  have 
happened,  and  negotiate  some  sort  of  settlements  to  these  nuisance 
activities. 

Mr.  Rahall.  Let  me  ask  one  final  question  on  this  round  of  ques- 
tions for  me.  Do  any  of  you  know  any  parallels  to  the  negotiated 
rate  problem  in  other  industries? 

Mr.  Kerth.  No. 

Mr.  Sender.  The  file  tariff  system  is  limited  to  a  few  industries 
where  there  are  tariffs  on  file.  Telephones,  gas,  electric,  utilities, 
ocean  carriers,  and  in  none  of  the  others  do  we  know  of  any  luider- 
charges  that  have  been  filed.  It  is  only  in  this  industry  that  this 
has  caused  a  problem. 

Mr.  Rahall.  Thank  you. 

The  gentleman  from  Wisconsin  is  recognized. 

Mr.  Petrl  Thank  you  very  much. 

Some  have  criticized  undercharge  relief  legislation  as  a  give- 
away to  big  shippers  who  knowingly  took  advantage  of  the  system. 
What  is  your  response  to  that  charge?  Would  anyone  care  to  re- 
spond to  it? 

Ms.  Corrigan.  I  am  probably  the  smallest  organization  here,  and 
I  would  say  to  you  that  from  the  nonprofit  sector,  it  is  a  whole  area 
that  nonprofits  simply  don't  understand.  And  they  go  into  negotiat- 
ing rates  based  on  what  they  feel  is  the  best — you  know,  their  best 
trust  in  a  company. 

So,  you  know,  I  would  say  to  you  that  it  is  hurting  nonprofits 
when  you  look  at  the  other  nonprofit  organizations  that  are  going 
to  have  to  be  paying  something.  Whether  in  fact  they  should  be  or 
not  is  the  question,  but  in  fact  I  think  that  the  revenue  that  would 
come  from  nonprofit  pajrment  would  be  very  insignificant  in  terms 
of  the  potential  billions  of  dollars  that  would  have  been  collected. 
But  it  will  be  very  significant  to  nonprofit  organizations. 

Mr.  I^RTH.  As  a  large  shipper,  I  would  like  to  say  it  is  not  a 
give-away.  We  did  sit  down  and  we  did  negotiate  a  rate.  Shippers 
don't  always  look  to  the  lowest  rates  out  there  on  the  marketplace. 
Shippers  are  consistently  looking  for  transportation  value,  the  de- 
livery of  our  product  when  the  customer  wants  it,  the  delivery  of 
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the  goods  in  damage  free  condition  and  at  a  fair,  market  competi- 
tive rate.  That  is  what  we  are  looking  for,  not  the  lowest  rate  out 
there. 

Oftentimes  motor  carriers  came  forward  to  us  and  put  the  deals 
forward  and  all  we  did  was  accept  them.  There  was  very  little  ne- 
gotiation done.  They  came  forward  with  those  rates  and  revenues. 
And  we  trusted  them  with  that,  to  know  as  in  any  other  business, 
because  I  am  buying  a  service,  I  treat  like  any  other  business,  that 
the  carriers  should  know  their  cost  and  determine  their  revenue 
needs  and  suggest  a  rate  that  would  keep  them  financially  healthy. 

Mr.  Petri.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Illinois,  Mr.  Lipinski?  His 
name  has  been  mentioned  a  few  times  this  morning  in  his  absence. 

Mr.  Lipinski.  Thank  you,  Mr.  Chairman.  I  apologize  for  my  tar- 
diness, but  unfortunately  transportation  isn't  always  the  best  in 
the  world. 

Good  afternoon,  everyone.  First  of  all,  has  anyone  on  this  panel 
here  read  my  legislation? 

Mr.  Sender.  Yes. 

Mr.  Kerth.  Yes,  sir. 

Mr.  Lipinski.  Everybody  has  read  it?  Good.  I  don't  think 
everybody's  read  it,  but  I  will  accept  your  statement  that  you  all 
read  it. 

In  that  case,  Ms.  Corrigan,  my  legislation  completely  exempts 
charitable  organizations. 

Ms.  Corrigan.  Right. 

Mr.  Lipinski.  And  if  that  is  the  case,  and  you  read  it,  how  come 
you  don't  support  my  legislation? 

Ms.  Corrigan.  I  do  support  that,  the  amnesty  provision  in  your 
legislation. 

Mr.  Lipinski.  Well,  but  how  are  you  affected  by  any  other  portion 
of  the  legislation?  I  mean,  it  would  just  seem  to  me — ^you  are  here 
representing  nonprofit  charitable  organizations  and  you  made  a 
very,  very  good  presentation,  and  I  am  sure  it  got  a  lot  of  sympathy 
for  nonprofit  charitable  organizations  being  caught  in  this  mix.  Of 
course,  that  also  spills  over  in  regards  to  everyone  else  that  is  here 
on  the  panel,  that  attitude  of  people  being  caught  in  this  mix,  and 
it  is  not  your  fault,  and  they  get  the  benefit  of  your  testimony  for 
their  position  when  they  are  not  really  in  your  position. 

So  I  was  just  wondering  why  you  would  support  a  bill  that 
doesn't  do  as  much  for  you  as  my  bill  does, 

Ms.  Corrigan.  Sir,  I  do  support  your  bill,  and  I  also,  from  work- 
ing with  the  CURB  committee,  believe  that  what  they  have  nego- 
tiated, or  what  they  present  for  the  other  shippers,  is  in  fact — ap- 
pears to  be  fair  for  them. 

Mr.  Lipinski.  So  what  you  are  sajnng  is  my  bill  is  more  beneficial 
for  your  nonprofit  charitable  organizations,  but  the  other  bill  is 
more  beneficial  for  everyone  who  was  involved  in  this  problem? 

Ms.  Corrigan.  I  support  your  provision,  the  amnesty  provision 
in  your  bill. 

Mr.  Lipinski.  I  can't  get  to  you  support  my  entire  bill,  though, 
can  I? 

Ms.  Corrigan.  As  you  mentioned,  it  doesn't  affect  Gifts  In  Kind 
or  nonprofits  as  thoroughly  as  it  does  the  others. 
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Mr.  LiPiNSKi.  But  that  very  articulate,  S5rmpathetic  speech  you 
made  in  behalf  of  charitable  organizations,  that  could  also  apply  to 
my  bill  too,  couldn't  it? 

Ms.  CORRIGAN.  Well,  sir,  I  am  sure  that  you  put  just  as  much 
heart  and  soul  into  your  bill  as  nonprofits  do. 

Mr.  LiPlNSKi,  I  think  that  was  a  superb  retort  to  my  statement, 
but  it  didn't  really  answer  my  question.  Once  again,  I  will  rephrase 
it. 

Your  very  articulate,  sympathetic  speech  on  behalf  of  the  Chair- 
man Mineta  bill  based  upon  your  own  parochial  instincts  and  posi- 
tions could  apply  to  my  bill  too,  couldn't  it?  Do  you  want  to  try  one 
more  time? 

Ms.  CORRIGAN.  Sir,  I  think  I  have  made  the  best  statement  I  pos- 
sibly could.  Thanks  for  yoiu-  interest. 

Mr.  LIPINSKI.  I  think  you  have  done  a  superb  job. 

Mr.  Miller,  if  Chairman  Mineta's  bill,  after  we  get  through  all  of 
the  ins  and  outs  and  ups  and  downs  of  the  Small  Business  Admin- 
istration and  it  turns  out  that  your  business  is  not  considered  a 
small  business,  how  are  you  going  to  feel  about  the  Mineta  bill? 

Mr.  Miller.  Not  very  good. 

Mr.  LiPlNSKl.  Not  very  good. 

Mr.  Miller.  It  is  a  httle  difficult  for  me  knowing  the  history  of 
our  negotiations  with  different  carriers  and  how  we  arrived  at  this 
day  to  even  compromise  and  say  that  I  would  be  happy  pa5dng  5 
percent. 

I  would  like  to  echo  what  Mr.  Kerth  said.  Companies  don't  al- 
ways choose  the  lowest  price.  We  did  not  choose  the  lowest  price 
when  we  chose  carriers.  Although  if  we  had  chosen  the  lowest 
price,  it  probably  wouldn't  have  been  significantly  different  fi*om  all 
the  other  rates  that  we  were  being  offered. 

There  was  no  message  and  no  indication  at  all  that  we  were 
digging  ourselves  into  a  hole  by  bujdng  something  from  someone 
who  wouldn't  be  there.  We  choose  fi'eight  companies  very  much  the 
same  way  we  choose  our  steel  suppliers,  our  aluminum  suppUers 
and  our  wood  suppliers.  We  look  for  long-range  relationships  and 
someone  that  is  going  to  be  there  when  we  need  them,  not  just  for 
this  season  but  for  every  season  to  come. 

Freight  companies  are  very  much  like  that.  We  need  their  serv- 
ices, we  need  the  quedity  of  their  services.  We  didn't  choose  a  car- 
rier that  was  offering  us  a  90  percent  discount  when  everybody  else 
was  offering  us  a  15.  We  didn't  take  the  money  and  run. 

But  we  find  ourselves  in  a  position  that  we  have  no  idea  why  we 
are  here  and  why  we  are  being  required  or  requested  to  pay  the 
difference  between  what  we  thought  was  fair  and  what  the  people 
who  came  to  us  with  the  deal  thought  was  fair. 

So  I  guess  my  long  answer — that  is  my  long  answer  to  you.  My 
short  answer  to  you  is,  as  my  statement  read,  I  really  support  Sen- 
ate Bill  412,  luider  which  I  would  pay  zero  percent,  because  I  be- 
lieve that  that  is  all  I  should  be  required  to  pay. 

Mr.  LiPlNSKi.  When  you  negotiated,  you  call  it  deal  with  these 
people,  did  you  just  assume  that  the  rate  that  you  negotiated  with 
these  individuals  was  a  rate  that  was  acceptable  and  legal  to  all 
parties,  or  did  you  go  back  and  try  to  double-check  on  this? 
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Mr.  Miller.  Well,  we  are  a  small  business.  Freight  is  a  com- 
plicated issue.  Some  of  the  obvious  things  we  try  to  make  sure  we 
do.  One  of  the  obvious  things  is  making  sure  that  our  tariff  is  filed 
properly.  And  in  our  case,  by  the  way,  it  was.  Our  tariffs  in  both 
cases,  in  both  of  our  suits  were,  filed  properly  on  our  behalf. 

When  the  lawyers  found  that  out,  they  turned  to  whatever  other 
issue  they  could  find,  and  it  is  the  shipper  account  code  issue. 

Mr.  LiPlNSKl.  So  yours  is  the  shipper  account  code  issue? 

Mr.  Miller.  That  is  correct.  The  other  one  is  a  third-party  bill- 
ing issue.  But  I  think  your  question  goes  to,  did  we  assume  it  was 
a  fair  rate? 

Mr.  LiPiNSKi.  No,  my  question  was,  there  are  people  who  have 
wages  owed  to  them,  pension  plans  owed  to  them,  there  are  people 
who  have  retirement  money  owed  to  them,  and  there  are  a  lot  of 
people  in  this  issue  saying,  We  made  arrangements,  we  made 
deals,  and  now  unfortunately  maybe  some  people  are  going  to  be 
shortchanged,  but  we  made  deals. 

To  a  great  degree  those  deals  I  believe  were  made  without  really 
going  into,  was  this  a  legal  deal,  were  the  people  concerned  about 
the  men  and  women  who  were  going  to  be  losing  the  wages  and 
the  other  benefits  I  made  mention  of.  And  that  concerns  me  very 
much. 

It  seems  to  me  there  are  a  lot  of  people  involved  in  this  issue 
who  at  the  time  were  not  too  concerned  about  that  and  are  more 
concerned  today. 

But  you  say 

Mr.  Miller.  There  were  no  messages  that  what  we  were  being 
offered  was  a  bad  decision  on  the  part  of  the  people  that  ran  the 
trucking  companies.  If  I  sell  a  swing  set  to  the  District  of  Columbia 
school  district,  in  fact,  if  I  sell  a  $500,000  bid  of  swing  sets,  which 
is  sometimes  the  case,  not  that  we  sell  them  but  the  bid  is  there, 
if  I  make  a  bad  business  decision,  and  if  I  submit  a  bid  that  loses 
money  on  each  and  every  swing  set  that  we  sell  to  that  school  dis- 
trict, and  if  my  company  fails  as  a  result  of  that  business  decision, 
there  is  no  way  that  I  can  come  to  the  District  of  Columbia  and 
say.  You  had  the  other  bids,  they  were  significantly  higher  than 
mine,  didn't  you  know  that  I  couldn't  make  money  on  this?  And  as 
a  result  of  that,  I  have  employees  that  are  out  of  work,  I  have  prof- 
it-sharing plans  that  have  gone  away,  and  I  have  people  with  medi- 
cal bills  that  they  can't  pay.  Therefore,  I  would  like  the  District  of 
Columbia  school  district  to  pay  me  the  money  that  I  should  have 
charged  when  I  sold  you  those  swing  sets. 

As  I  said  to  you,  we  were  not  choosing  a  carrier  based  solely  on 
a  rock-bottom  price.  We  were  not  choosing  a  carrier  that  offered  us 
a  large  discount  away  fi-om  the  rest  of  the  pack  when  the  rest  of 
the  pack  had  a  moderate  discount.  There  is  no  way  that  someone 
in  my  position,  and  I  would  think  even  someone  in  Mr.  Kerth's  po- 
sition, would  know  what  are  the  ingredients  to  running  a  profitable 
freight  business.  A  fi^eight  business  is  very  different  than  a  manu- 
facturing business  that  I  am  accustomed  to. 

What  I  can  tell  you  is  that  we  did  not  call  all  the  fi*eight  compa- 
nies in  and  say,  Listen,  boys,  we  are  a  small  company  but  our  prod- 
uct is  a  heavy  product,  and  I  know  you  all  want  it,  and  we  are 
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going  to  do  some  hard  negotiating  for  it.  That  is  not  what  hap- 
pened. 

What  happened  was  that  the  sales  agents  for  the  trucking  com- 
panies came  through  our  door.  It  got  to  the  point  where  I  couldn't 
even  take  the  time  to  see  all  of  them.  We  didn't  ask  for  discounts. 
They  offered  us  discounts. 

It  is  difficult  for  me  to  try  to  come  up  with  what  might  sound 
like  a  reasonable  explanation  for  you  as  to  why  we  didn't  know 
that  they  couldn't  make  money  on  it.  There  is  no  way  we  would 
have  that  knowledge. 

Mr.  LiPiNSKi.  The  story  you  relate  is  a  very  interesting  story. 
Certainly  if  you  make  decisions  in  your  business  and  your  business 
fails,  that  is  unfortunate,  but  you  have  made  those  decisions.  We 
are  talking  about  here  an  awful  lot  of  people  who  didn't  make  any 
kind  of  decisions  whatsoever. 

Mr.  Miller.  My  people  would  not  have  made  the  decisions.  My 
people  were  not  part  of  the  decisions  in  my  example  to  you  either. 
There  are  people  who  have  the  responsibility  for  nmning  those 
freight  companies. 

Mr.  LiPlNSKl.  If  I  can  reclaim  my  time  for  a  moment  here  though, 
that  is  very  true,  but  we  are  talking  about  men  and  women  who 
made  no  adverse  decisions,  made  no  poor  decisions,  but  they  were 
working  under  legal  conditions,  and  because  a  third  party,  as  far 
as  I  am  concerned,  sold  them  out,  they  are  suffering  loss  of  wages, 
loss  of  medical  care,  loss  of  retirement. 

But  to  conclude  my  conversation  with  you,  if  your  business  has 
gross  revenues  under  $5  million,  my  bill  exempts  your  business. 

Are  you  aware  of  that? 

Mr.  Miller.  I  am  aware  of  that.  Our  gross  revenues  are  not 
under  $5  million. 

Mr.  LiPlNSKl.  Mr.  Chairman,  do  I  have  any  time  left  on  this 
round  or  do  you  want  me  to  come  back  the  next  sometime?  Would 
you  like  to  call  upon  Chairman  Mineta? 

Mr.  Rahall.  Chairman  Mineta  just  waived.  Other  than  that,  you 
have  all  the  time  you  want. 

Mr.  LiPlNSKi.  He  is  a  very,  very  gracious  man. 

I  would  like  all  of  you  or  one  of  you  to  answer  this  question.  Isn't 
it  true  that  H.R.  2121  will  eliminate  all  unfiled  negotiated  rate  un- 
dercharge claims  for  shipments  transported  before  September  30th, 
1990? 

Mr.  Sender.  The  answer  is  no. 

Mr.  LiPiNSKi.  Do  you  want  to  explain  that  to  me? 

Mr.  Sender.  Certainly.  Shippers  would  have  a  choice  of  paying 
attorneys'  fees  to  bring  a  case  to  the  Interstate  Commerce  Commis- 
sion and  make  the  case,  either  on  rate  reasonableness  or  on  reason- 
able practices,  or  to  settle  the  case.  And  the  choice  for  many  of 
them  has  got  to  be  to  settle  the  case  rather  than  to  hire  an  attor- 
ney and  go  to  the  Interstate  Commerce  Commission  and  bring  a 
complaint  case. 

And  under  Chairman  Mineta's  bill,  the  satisfaction  amounts  of  5, 
10  and  15  percent  are  going  to  be  substantially  less  than  they 
would  encounter  in  bringing  a  case  and  hiring  an  attorney  and 
being  involved  in  that  case  before  the  Interstate  Commerce  Com- 
mission. 
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Mr.  LiPlNSKi.  I  may  be  mistaken,  but  we  have  Chairman  Mineta 
here,  and  he  can  probably  clarify  this.  It  is  my  impression  that  in 
reading  his  bill,  that  any  claims  prior  to  September  30th,  1990  are 
by  the  passage  of  his  bill  automatically  eliminated. 

The  Chair.  If  my  colleague  would  yield,  it  is  not  automatic,  but 
it  is  a  defense  that  can  be  used  by  the  claimant. 

Mr.  LiPlNSKl.  I  don't  mean  to 

The  Chair.  It  is  not  an  automatic  defense.  It  is  a  defense  that 
can  be  instituted  and  they  also  have  to  be  able  to  prove  in  terms 
of  the  rates  that  were  used  that  they  were — what  is  the  phrase — 
that  there  is  written  evidence,  rather. 

Mr.  LiPiNSKl.  What  is  the  written  evidence  to  support  it  that  we 
need? 

The  Chair.  I  think  that  will  be  up  to  the  ICC  to  determine. 

Mr.  LiPlNSKl.  So  your  bill — I  was  mistaken  in  your  bill  that  any 
claims  prior  to  September  30th,  1990  are  not  automatically  got  rid 
of? 

The  Chair.  Because  of  the — you  could  say  that  they  were  not  an 
unreasonable  practice,  and  therefore  that  defense  can  be  utilized. 
It  is  not — it  doesn't  automatically  wipe  out  the  claim. 

Mr.  Sender.  Let  me  add  also,  under  the  Chairman's  bill,  the 
shipper  must  prove  that  the  person  tendered  freight  to  the  carrier 
or  freight  forwarder  in  reasonable  reliance  on  the  offered  transpor- 
tation rate. 

Now,  there  have  been  allegations  that  there  are  some  shippers 
that  did  willful  things  that  didn't  care  at  all,  didn't  act  in  reason- 
able reliance  upon  the  offered  transportation  rate,  and  if  that  was 
the  case,  then  the  relief  provided  in  the  bill,  either  satisfaction  of 
the  claim  under  the  Chairman  Mineta's  bill  or  the  unreasonable 
practice  would  not  apply  to  such  a  shipper. 

The  shipper  must  meet  the  tests  provided  in  the  bill  of  A,  B,  C, 
D  and  E  in  order  to  either  be  able  to  satisfy  the  claim  or  to  come 
to  the  commission.  The  shipper  in  effect  must  come  with  clean 
hands  in  order  to  get  the  relief  in  Chairman  Mineta's  bill. 

Mr.  LiPlNSKl.  It  seems  to  me  that  as  a  practical  matter,  99.9  per- 
cent of  the  claims  prior  to  September  30th,  1990  are  going  to  be 
wiped  out  based  upon  this  bill  here.  We  have  plenty  of  time  to  de- 
bate that  back  and  forth  amongst  the  Members  of  the  committee 
and  staffs.  I  will  go  on  to  my  next  question. 

Doesn't  the  adoption  of  unreasonable  practice  defenses  contained 
in  H.R.  2121— yes,  Mr.  Chairman? 

Mr.  Rahall.  The  gentleman's  time  has  expired. 

Mr.  LiPlNSKl.  Oh,  thank  you. 

Mr.  Rahall.  The  Chair  recognizes — but  your 

Mr.  LiPlNSKl.  You  have  been  very  gracious. 

Mr.  Rahall.  The  Chair  recognizes  the  full  committee  Chair,  Mr. 
Mineta. 

The  Chair.  Thank  you  very  much. 

Let  me  first  of  all  clarify  one  point  that  has  been  raised.  The  rea- 
son my  bill  says  that  small  businesses  and  charitable  organiza- 
tions—and you  are  referring  to  this  5  percent  threshold  that  we 
have  in  the  bill — is  because  there  is  some  question  of  constitu- 
tionality. And  I  am  not  convinced  that  those  questions  are  really 
valid. 
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So  if  they  prove  not  to  be  valid,  then  I  would  be  more  than  happy 
to  adopt  your  suggestion  that  tiie  rate  for  small  businesses  and 
charitable  groups  should  be  zero  percent.  But  in  any  event,  the 
only  reason  it  is  there  now  is  because  of  the  question  of  constitu- 
tionality. 

Mr.  Sender,  let  me  ask,  does  CURB  have  any  estimate  as  to  the 
average  amount  of  undercharge  claims  for  small  shippers  as  op- 
posed to  large  shippers? 

Mr.  Sender.  We  do  not,  but  if  you  look  at  the  numbers,  you  are 
talking  500,000  claims.  You  have  a  Fortune  500  and  a  second  For- 
tune 500,  and  those  are  1,000  companies.  I  don't  know  what  pro- 
portion of  the  500,000  claims  are  filed  against  these  1,000  compa- 
nies. But  just  if  you  do  the  mathematics  of  how  many  companies 
there  are  out  there  and  how  many  claims,  certainly  80  percent  or 
more  of  the  claims,  that  is  not  the  amounts,  certainly,  but  certainly 
in  the  number  of  claims  are  going  to  be  filed  against  the  smaller 
shippers. 

As  far  as  the  dollar  amounts,  I  would  assume  that  the  results 
would  be  different.  But  we  do  not  have  the  amoimts. 

The  Chair.  On  page  3  of  your  testimony  you  say  that  H.R.  2021 
would  "in  many  respects  place  shippers  in  a  worse  position  than 
they  are  now  under  the  Supreme  Court  decision  in  Reiter  v.  Coo- 
per. 

I  wonder  if  you  could  tell  this  subcommittee  what  you  mean  by 
that  statement. 

Mr.  Sender.  Yes.  I  would  like  to  elaborate  on  that.  I  appreciate 
the  opportiuiity.  It  is  speUed  out  in  my  testimony.  And  it  comes 
down  to  basically  that  the  option  under  H.R.  2021  for  a  shipper  is 
to  satisfy  the  claim  by  pa3dng  either  35  percent  of  what  is  alleged, 
not  what  is  the  applicable  tariff  rate,  or  going  to  the  ICC,  if  the 
court  permits,  and  then  if  you  go  to  the  ICC,  and  this  is  where  you 
would  be  worse  off,  you  would  be  worse  off  actually  in  both  re- 
spects. But  let  me  finish  the  thought. 

Under  present  law,  if  you  chose  to  go  to  the  ICC,  you  would  not 
have  to  pay  attorneys'  fees  to  the  other  side.  If  you  went  under  rate 
reasonableness,  the  issue  certainly  of  10701(e)  is  in  dispute  be- 
tween the  parties,  and  the  Commission  has  ruled  that  the  cost 
standard  at  least  under  the  present  Commission  rulings  does  not 
apply. 

And  so  you  are  in  a  better  position  under  Reiter  v.  Cooper,  many 
of  the  settlements  presently — ^the  settlements,  not  the  satisfac- 
tion— are  less  than  35  percent,  and  if  you  do  not  choose  to  settle, 
you  can  go  to  the  commission  under  the  present  rate  reasonable- 
ness, under  Reiter  v.  Cooper,  and  you  do  not  face  the  burden  of  pay- 
ing attorneys'  fees,  and  of  having  to  prove  10701(e).  So  in  that  re- 
spect, certainly  the  shipper  is  worse  off  than  the  sliipper  would  be 
today. 

Mr.  MiNETA.  Ms.  Corrigan,  page  2  of  yoiir  testimony,  you  state 
that  "although  the  rates  apphcable  to  you  were  filed  at  the  ICC, 
PIE  claims  they  were  never  vaKd,  and  seeks  to  collect  the  dif- 
ference." On  what  basis  is  PIE  asserting  the  claim? 

Ms.  Corrigan.  I  don't  beUeve  the  bankruptcy  lawyers  for  PIE 
really  reviewed  our  information,  because  on  every  bill  of  lading 
that  we  have,  it  is  stamped  "government  tender."  And  so  that  is 
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number  one.  It  was  stamped  that  way,  and  they  should  have  real- 
ized it  was  registered. 

Two,  a  lot  of  the  invoices  that  we  were  sent  were  past-due  no- 
tices and  double  billings  and  other  things,  so  that  I  would  say  to 
you  that  the  overall  bottom  line  claim  was  in  itself  faulty,  in  that 
the  claims  for  shipments  actually  undertaken  were  a  very  small 
portion  of  what  the  final  claim  was. 

Mr.  MiNETA.  Mr.  Miller,  in  your  statement  you  said  that  you 
were  notified  that  rate  discounts  given  to  you  were  illegal,  and  that 
you  owed  over  $500,000.  Did  the  notification  tell  you  why  the  rates 
were  determined  to  be  illegal? 

Mr.  Miller.  The  notification  was  that  thick,  and  the  lawyers 
looked  at  it  for  us.  They  made  an  assumption  when  they  filed  the 
claim  against  us  that  we  had  not  had  our  tariff  filed  on  our  behalf. 
When  they  found  that  out,  they  turned  to  the  shipper  account  code 
issue. 

What  is  interesting  about  that,  Mr.  Chairman,  is  there  is  no 
mechanism  in  place  for  a  shipper,  someone  like  me,  to  call  the  ICC 
and  say.  Please  stop  using  my  number  and  use  my  name.  There 
is  nothing  I  can  do.  If  I  had  been  able  to  anticipate  it,  if  I  had 
thought  that  it  might  cost  me  a  half  a  million  dollars,  if  I  wanted 
to  do  it  and  called  the  ICC  office  and  maybe  we  could  ask  them, 
would  they  have  stopped  using  my  number  and  started  using  my 
name,  I  don't  think  so. 

Mr.  MiNETA.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Georgia,  Mr.  Collins. 

Mr.  Collins.  Mr.  Miller,  how  many  carriers  have  you  shipped 
with  that  possibly  could  come  back  and  allege  you  owe  them 
money? 

Mr.  Miller.  We  really  are  located  in  a  very  small  town  of  about 
600  people  in  a  very  rural  section  of  central  Pennsylvania,  and  we 
don't  have  many  of  the  resources  on  anjrthing  that  you  have  in  a 
larger  metropolitan  area. 

There  may  be  fewer  than  a  half  a  dozen  carriers  that  we  can  se- 
lect fi*om.  TTiere  are  some,  of  course,  that  have  authority  to  come 
into  our  building  but  they  just  won't  drive  that  far. 

We  basically  now  are  using  two  carriers.  We  were  using 
Transcon,  and  interestingly  enough,  we  were  notified  by  a  weekend 
memo  that  Transcon  had  gone  bankrupt,  but  that  as  a  company  we 
were  very  lucky  that  PIE  was  standing  in  the  wings.  The  fi-eight 
had  already  been — and  I  appreciate  the  levity,  but  it  really  is  the 
way  it  happened.  The  letter  really  did  state  that  we  were  very, 
very  fortunate  that  PIE  was  standing  in  the  wings.  They  had  al- 
ready gone  into  Transcon's  terminal.  They  had  already  transferred 
our  fi-eight  fi-om  Transcon  to  PIE.  They  asked  for  no  authority  from 
us.  This  was  a  Monday  morning  memo.  And  we  could  rest  assured 
our  fi-eight  would  move  to  our  customers. 

I  do  admit  that  at  this  time  we  did  feel  fortunate,  because  that 
could  have  been  a  nightmare.  We  shipped  a  lot  of  freight  with 
Transcon.  And  then,  of  course,  because  PIE  took  the  freight  and  we 
continued  to  do  business  with  them,  we  find  ourselves  in  the  same 
situation  to  the  tune  of  about  $100,000  and  growing,  according  to 
the  lawyer  representing  PIE. 
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We  very,  very  occasionally,  very  infrequently  and  usually  on  in- 
bound, have  been  serviced  by  St.  Johnsberry,  and  last  night  I  was 
watching  television  and  heard  that  St.  Jolmsberry  has  now  gone 
down,  gone  south,  and  we  may  have  the  same  problems  with  them, 
but  I  don't  think  it  will  get  to  be  as  large  as  the  problems  we  are 
currently  experiencing. 

Mr.  Collins.  Being  from  Georgia  I  wish  you  couldn't  say  "going 
south." 

Mr.  Miller.  I  thought  of  that  when  I  said  it.  I  apologize. 

Mr.  Collins.  You  indicate  that  you  have  some  $500,000  in 
claims,  but  I  beUeve  there  was  something  said  that  that  could  in- 
crease sixfold? 

Mr.  Miller.  I  wish  I  would  have  known — I  am  not  familiar  with 
this  process  at  all,  and  I  am  a  little  less  nervous  than  I  was  when 
I  came  up  here  and  sat  down.  I  wish  I  would  have  brought  the  let- 
ter that  came  along — ^the  cover  letter  that  came  along  with  the  suit 
that  was  filed  against  us  that  we  received  in  the  mail.  We  were 
even  told  that  we  should  not  even  so  much  as  seek  a  defense  or 
additional  sanctions  could  be  placed  against  Us. 

So  what  happened  was  at  the  time  that  we  were  told  that,  I  be- 
lieve it  was  the  filed  tariff  issue,  and  this  six  times  increase  could 
come  from  the  shipper  account  code  issue.  And  of  course  that — if 
we  didn't  pay.  And  tiie  letter  was  about  four  pages  long  and  it  was 
an  extremely  strong:  We  have  no  choice  but  to  pay  100  percent  of 
the  amount,  period. 

Mr.  Collins.  But  imder  the  definition  of  small  business,  did  you 
anticipate,  if  you  came  under  the  Chairman's  bill,  you  would  owe 
still  $25,000  to  $150,000  in  rates? 

Mr.  Miller.  I  am  hoping  it  is  5  percent  or  nothing. 

Mr.  Collins.  But  under  the  other  bill,  what  would  you  owe? 

Mr.  Miller.  Thirty-five  percent  plus  the  cost  of  my  defense,  plus 
I  guess  the  cost  of— plus  tiie  interest,  plus  paying  the  lawyer  that 
is  suing  me  for  the  time  it  took  him  to  sue  me. 

Mr.  Collins.  Do  you  have  a  credit  problem  based  on  these  out- 
standing debts? 

Mr.  Miller.  Our  company  never  had  a  credit  problem.  We  don't 
currently  have  a  credit  problem.  But  it  has  taken  time  on  my  part 
to  assure  supphers  that  we  are  not  going  to  have  a  credit  problem. 

Of  course,  the  question  is  always  asked.  Well,  you  have  had  a  lit- 
tle bit  of  a  profile  by  appearing  on  60  Minutes,  what  happens  if  you 
lose?  Because  we  don't  have  a  hcdf  a  million  dollars  to  spend. 

The  best  answer  I  can  give  them  is,  I  don't  know.  I  have  never 
been  through  this  before. 

Mr.  Collins.  Ms.  Corrigan,  you  are  a  nonprofit.  You  mentioned 
some  people  in  here  who  you  handled  your  product  for  who  like  to 
give  Gifts  In  Kind.  How  many  of  your  donors  are  actually  facing 
undercharge  claims,  or  do  you  know? 

Ms.  Corrigan.  I  am  sorry,  I  don't  know  that,  sir. 

Mr.  Collins.  Is  it  not  true  to  assess  that  if  those  donors  who  are 
also  shippers  were  required  to  beat  the  35  percent  claims  settle- 
ment, it  may  put  them  in  a  position  to  be  not  so  frequent  donors 
to  your  charity? 

Ms.  Corrigan.  Yes,  I  would  say  that  is  an  assumption  one  can 
carry  through.  We  feel  comfortable  with  that  conclusion. 
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Mr.  Collins.  That  is  all  I  have,  Mr.  Chairman.  Thank  you. 

Mr.  Rahall.  Unless  any  other  Members  have  questions,  the 
Chair  will  recognize  the  gentleman  from  Illinois  for  a  second  round. 

Mr.  LiPlNSKl.  I  will  make  it  easy  on  everybody.  One  question, 
that  is  all. 

Doesn't  the  adoption  of  the  imreasonable  practice  defense  con- 
tained in  H.R.  2121  and  H.R.  1710  legislatively  overrule  the  Su- 
preme Court's  Maislin  decision? 

Mr.  Sender.  The  Supreme  Court  in  the  Maislin  case  said  that 
Congress  had  not  in  the  1980  Motor  Carrier  Act  given  the  author- 
ity to  the  Commission  to  determine  whether  the  collection  or  at- 
tempt to  collect  an  undercharge  claim  is  an  unreasonable  practice. 

The  provision  that  you  referred  to  would  be  a  grant  by  the  Con- 
gress of  that  authority  to  the  Commission  to  determine  whether  it 
is  an  unreasonable  practice.  The  Supreme  Court  said  it  was  up  to 
Congress  to  give  the  authority  to  the  Commission  if  the  Congress 
determined  that  that  was  what  Congress  wanted  to  do,  and  the  Su- 
preme Court  in  a  divided  opinion  said  that  it  did  not  believe  that 
Congress  had  given  that  authority.  And  in  this  case,  this  provision 
would  give  that  authority  to  the  Commission. 

You  are  giving  authority  to  the  Commission  in  many  other  re- 
spects in  connection  with  customer  account  codes,  in  connection 
with  contracts,  in  connection  with  determining  the  apphcability  of 
tariffs,  in  determining  the  reasonableness  of  rates,  and  this  would 
be  another  grant  of  authority  from  Congress  to  the  Commission. 

Mr.  LiPiNSKi.  So  what  is  the  answer  to  my  question? 

Mr.  Sender.  The  answer  is  yes.  But  I  wanted  to  explain  prior 
to  answering  the  question  with  a  simple  yes  or  no. 

Mr.  LiPiNSKi.  All  I  was  looking  for  was  the  simple  yes  or  no,  but 
you  certainly  have  a  perfect  right  to  eloquently  state  yes. 

Just  one  quick  one.  Mr.  Miller,  you  were  dealing  with  one  com- 
pany, and  they  went  out  of  business,  right?  That  was  Transcon? 

Mr.  Miller.  Yes. 

Mr.  LIPINSKI.  Did  you  know  why  they  went  out  of  business?  Did 
you  know  if  you  had  any  problem  because  of  them  going  out  of 
business  in  any  way? 

Mr.  Miller.  Did  I  know  if  I  had  a  problem  from  them  going  out 
of  business?  I  am  not  sure  I  understand  your  question. 

Mr.  LiPiNSKl.  Did  you  know  that  you  were  going  to  wind  up  in 
this  undercharge  situation  when  Transcon  went  out  of  business? 

Mr.  Miller.  Absolutely  not. 

Mr.  LiPiNSKi.  What  about  PIE? 

Mr.  Miller.  As  I  described,  that  wasn't  something  that  we  chose. 
That  was  something  that  was  done  for  us  over  a  weekend. 

Mr.  LiPiNSKl.  Who  did  that  for  you? 

Mr.  Miller.  It  is  my  understanding  that  the  companies, 
Transcon  and  PIE,  were  affiliated  through  common  ownership,  and 
when  you  think  of  a  company  the  size  of  Transcon  being  able  to 
shift  freight  over  a  weekend  with  all  the  freight  that  they  handled, 
I  don't  think  it  is  something  you  decide  late  Friday  and  have  all 
in  place  by  Monday  morning. 

Mr.  LiPiNSKl.  One  company  went  out  of  business  on  Friday,  and 
because  they  were  all— probably  owned  this  other  company,  they 
became  your  shipper  on  Saturday? 
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Mr.  Miller.  That  is  my  understanding.  I  have  seen  no  docu- 
ments. I  have  no  knowledge,  but  that  is  what  I  have  been  told.  I 
am  sure  somebody  knows  ttiat  answer. 

Mr.  LiPlNSKl.  Do  you  have  any  idea  what  happened  to  those  em- 
ployees at  Transcon? 

Mr.  Miller.  No,  sir,  I  don't.  And  I  don't  want  to  give  the  appear- 
ance of  being  insensitive  to  employees.  We  have  got  employees  too, 
and  in  a  lot  of  cases  they  are  people  that  I  grew  up  with.  I  may 
look  all  dressed  up  today,  but  this  isn't  the  way  I  go  to  work  every 
day. 

I  am  not  insensitive  to  what  happened  to  Transcon's  employees. 
I  don't  think  we  can  be  insensitive  to  what  happens  to  any  em- 
ployee today  in  the  economy  that  we  are  trying  to  deal  with. 

My  only  question  is,  it  is  difficult  for  me  to  try  to  imderstand 
why  I  and  people  like  me  must  be  responsible  for  the  decisions  that 
other  people  running  those  companies  made. 

Mr.  LiPlNSKl.  Well,  it  just  seems  to  me  it  is  rather  unique  that 
Transcon  went  out  of  business  one  day  and  PIE  became  your  ship- 
per probably  the  next  day.  As  you  say,  you  didn't  even  make  that 
decision.  And  PIE  has  also  gone  out  of  business. 

Mr.  Miller.  Yes. 

Mr.  LiPlNSKl.  And  you  are  now  with  St.  Johnsberry? 

Mr.  Miller.  We  are  currently  using  Roadway  and  ABF,  pri- 
marily. 

Mr.  LiPlNSKi.  Didn't  you  say  something  about  St.  Johnsberry? 

Mr.  Miller.  I  mentioned  that  because  just  last  evening  on  the 
news  it  was  announced  that  St.  Johnsberry  is  also  going  out  of 
business.  And  what  I  said  was,  I  think  the  question  to  me  from  Mr. 
Collins  was,  are  we  going  to  have  that  problem  again?  And  I  know 
that  on  a  very,  very  limited  basis  occasionally  on  inbound  freight 
we  have  freight  delivered  by  St.  Johnsberry.  That  is  why  I  men- 
tioned that. 

Mr.  LiPlNSKl.  Just  one  last  question  to  you,  and  I  appreciate  your 
indulgence  here.  After  Transcon  went  out  and  PIE  went  out,  your 
next  shipper,  if  I  am  understanding  you  correctly,  was  St. 
Johnsberry — that  is  not  right? 

Mr.  Miller.  No. 

Mr.  LiPlNSKl.  Who  was  your  next  shipper? 

Mr.  Miller.  Well,  we  are  currently  using  Roadway  and  ABF.  I 
honestly  can't  tell  you  in  what  order.  Again,  we  are  a  small  busi- 
ness. We  didn't  sit  down  with  a  room  full  of  freight  companies 
and 

Mr.  LiPlNSKl.  But  when  you  got  to  your  third  shipper,  were  you 
aware  of  any  imdercharge  problems  with  Transcon  or  PIE  by  that 
time? 

Mr.  Miller.  No.  They  ceased  operations  in  May  of-oh,  gosh,  help 
me 

Mr.  Sender.  October  of- 


Mr.  Miller.  May  of  1990  and  October  of  1990.  And  I  didn't  get 
notification  of  an  undercharge  problem  until  August  of  1991.  In  the 
meantime,  of  course,  we  had  started  using  other  freight  companies. 

Mr.  LiPlNSKl.  Thank  you  very  much. 

Th£ink  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you. 
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Thank  you  all  for  your  testimony  today. 

Our  next  panel  is  composed  of  R.  Ken  Hall,  the  International 
Representative/President  of  Teamsters  Local  175  from  Charleston, 
West  Virginia,  International  Brotherhood  of  Teamsters.  He  will  be 
accompanied  by  Thomas  Nyhan,  General  Counsel,  Central  States 
Southeast  and  Southwest  Areas,  Health  and  Welfare  and  Pension 
Funds,  from  Rosemont,  Illinois. 

While  this  panel  is  taking  its  seat,  I  would  ask  unanimous  con- 
sent that  at  this  point  in  the  record  I  would  submit  a  letter  ad- 
dressed to  the  subcommittee  Chair  from  Mr.  Robert  McGlotten,  Di- 
rector of  Department  of  Legislation,  AFL-CIO. 

[Mr.  McGlotten's  letter  follows:] 
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AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 


THOM*t  R.  OOlUHUt 

SEci)nAiit-nE*«nc> 


LEGISLATIVE  ALERT! 


(202)     eSTBOTB 


June  14,  1993 


The  Honorable  Nick  Joe  Rahall  II 
Chainnan,  Surface  Transportation  Subcommittee 
House  Public  Works  and  Transportation  Committee 
B376  Raybum  House  Office  Building 
Washington,  D.C.   20515 

Re:  June  15,  1993  Hearing  On  Negotiated  Rates  For  Freight  Transportation 


Dear  Mr.  Chairman: 

The  purpose  of  this  letter  is  to  express  the  AFL-CIO's  views  regarding  the  dispute  over 
undercharge  claims  brought  by  trustees  of  bankrupt  motor  carriers.  It  is  our  understanding  that, 
on  June  15,  the  Subcommittee  will  hold  a  hearing  on  this  subject. 

It  is  important  to  bear  in  mind  that,  in  most  bankruptcy  proceedings,  the  recovery  on 
employee  claims  is  inadequate.  Although  the  bankruptcy  code  provides  a  limited  priority  for 
wage  and  pension  claims,  most  employees  receive  pennies  on  a  dollar  for  their  claims. 
Nonetheless,  an  extra  penny  or  two  on  the  dollar  can  be  extremely  meaningful  to  an  employee 
or  former  employee  who  is  looking  to  an  already  modest  monthly  pension. 

Labor  also  recognizes  the  inequities  which  certain  shippers  would  suffer  if  required  to 
pay  the  full  filed  rate  and  is  therefore  prepared  to  accept  a  reasonable  compromise  of  the 
undercharge  claim.  The  AFL-CIO  therefore  supports  a  legislative  solution  to  the  trucking  and 
undercharge  problem  that  most  fairly  and  equitably  addresses  all  the  concerns  underlying  this 
dispute. 

Toward  this  objective,  the  AFL-CIO  favors  the  approach  taken  in  Representative 
Lipinski's  biU,  H.R.  2021 ,  the  Undercharge  SetUement  and  Amnesty  Act  of  1993  ("USA  Act"). 
Representative  Lipinski's  bill  offers  a  reasoned  compromise  to  undercharges.  Large  shippers 
are  given  the  option  to  settle  at  35  %  of  the  amount  owed  and  small  shippers  (those  with  average 
annual  revenues  over  the  past  three  years  of  $5,000,000  or  less)  are  given  complete  amnesty 
from  undercharge  claims.    With  these  limited  recoveries,  it  is  more  likely  that  the  trustees  of 
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bankrupt  motor  carriers  will  be  able  to  pay  the  claims  of  their  former  employees,  as  well  as  the 
claims  of  the  employees'  pensions  funds. 

On  the  other  hand,  the  AFL-CIO  has  serious  concerns  about  H.R.  2121,  the  Negotiated 
Rates  Act  of  1993.  In  our  judgement,  this  bill  could  effectively  deny  recovery  on  thousands  of 
claims  filed  in  bankruptcy  proceedings  by  former  employees  of  motor  carriers  for  unpaid  wages, 
pensions  and  related  matters. 

Unfortunately,  H.R.  2121  would  preclude  the  trustees  of  bankrupt  motor  carriers  ftom 
recovering  an  adequate  portion  of  the  disputed  undercharge  claims  to  pay  employee  related 
claims.  Under  H.R.  2121,  large  and  wealthy  shippers  are  afforded  significant  relief  at  the 
expense  of  workers. 

Over  the  past  12  years,  hundreds  of  thousands  of  good  paying  jobs  in  the  trucking 
industry  have  been  lost.  It  should  be  the  goal  of  this  Congress  to  assist  these  displaced  workers, 
not  only  in  securing  meaningful  and  productive  employment,  but  also  in  recovering  the  debts 
owed  them  for  years  of  dedicated  service.  In  our  view,  H.R.  2021  is  more  consistent  with  this 
goal  than  H.R.  2121. 

The  AFL-CIO  is  prepared  to  work  with  members  of  the  Subcommittee,  as  well  as  the 
full  Committee,  in  achieving  a  fair  and  reasonable  resolution  of  this  dispute.  It  is  our  hope  that, 
in  addressing  the  problem  of  fteight  undercharges,  members  will  consider  the  concerns  of  former 
employees  addressed  by  the  "USA  Act",  H.R.  2021. 

Sincerely, 


Robert  M.  McGIotten,  Director 
DEPARTMENT  OF  LEGISLATION 


c:  House  Public  Works  and  Transportation  Committee 
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Mr.  Rahall.  Mr.  Nyhan,  we  welcome  you  to  the  subcommittee, 
especially  you,  Mr.  Hall,  from  my  home  State  of  West  Virginia.  You 
may  proceed  with  your  testimony. 

TESTIMONY  OF  R.  KEN  HALL,  E^TERNATIONAL  REPRESENTA- 
TIVE/PRESroENT  OF  TEAMSTERS  LOCAL  175,  INTER- 
NATIONAL  BROTHERHOOD  OF  TEAMSTERS;  AND  THOMAS 
NYHAN,  GENERAL  COUNSEL,  CENTRAL  STATES  SOUTHEAST 
AND  SOUTHWEST  AREAS,  HEALTH  AND  WELFARE  AND  PEN- 
SION FUNDS,  ACCOMPANIED  BY  MARC  J.  FINK,  ESQ.,  SHER  & 
BLACKWELL,  COUNSEL  FOR  THE  INTERNATIONAL  BROTH- 
ERHOOD OF  TEAMSTERS 

Mr.  Hall.  Good  afternoon,  Mr.  Chairman,  Members  of  the  sub- 
committee. My  name  is  Ken  Hall.  I  am  President  of  Local  175.  I'm 
also  a  representative  to  the  International  Brotherhood  of  Team- 
sters. 

With  me  this  afternoon  is  Marc  Fink,  counsel  for  the  IBT. 

Local  175  is  located  in  Charleston,  West  Virginia,  and  currently 
has  approximately  2,900  Members.  I  appear  here  today  on  behalf 
of  Teamsters  Local  175  and  on  behalf  of  the  hundreds  of  thousands 
of  IBT  members  who  are  employed  in  the  motor  carrier  industry. 

Mr.  Hall.  I  have  prepared  and  given  your  staff  a  written  state- 
ment which  I  understand  will  be  included  in  the  record.  Let  me 
summarize  that  statement. 

Since  1980,  more  than  175,000  teamsters  employed  by  our  Na- 
tion's less-than-truckload-regulated  motor  carriers  have  lost  their 
jobs  because  of  bankruptcies.  Many  of  these  people  remain  unem- 
ployed today  or  have  been  forced  to  accept  low-paying  or  part-time 
jobs. 

In  my  local  alone,  as  a  result  of  the  bankruptcies  of  American 
Freight,  TRANSCON,  PIE  and  others,  approximately  1,200  people 
or  30  percent  of  the  local's  membership  have  been  unable  to  fmd 
comparable  employment.  These  people  are  my  friends  and  neigh- 
bors. It  is  a  tragedy  to  see  what  has  occurred  and  to  watch  the 
agony  and  depression  that  they  have  experienced. 

Not  only  have  many  of  these  people  been  forced  to  take  lower 
paying  jobs  or  part-time  jobs,  but  in  a  lot  of  cases  they  have  been 
forced  to  take  early  retirement.  As  a  result  of  the  early  retirement, 
many  of  those  pensions  have  been  greatly  reduced  because  the  em- 
ployees had  failed  to  meet  the  required  years  of  service  for  a  fiiU 
pension. 

Additionally,  those  employees  health  care  costs  have  risen  and 
their  benefits  have  been  lowered  because  contributions  to  the 
health  care  funds  have  ceased  as  a  result  of  these  bankruptcies. 

It  should  be  pointed  out  that  members  of  Local  175,  as  well  as 
many  other  Teamsters,  in  an  effort  to  keep  their  motor  carrier  em- 
ployers afloat  agreed  to  accept  pay  reductions  in  exchange  for  a 
share  of  the  profits  earned  by  the  carriers  above  certain  levels.  The 
hope  and  expectation  of  the  employees  was  that  with  lower  costs 
the  carriers  would  improve  their  working  capital  and  once  again 
become  profitable  enterprises. 

The  employees  certainly  did  not  agree  to  these  concessions  with 
the  knowledge  or  belief  that  their  employers  would  agree  to  trans- 


149 

port  cargos  at  unlawful  discounted  rates  which  oftentimes  were 
below  cost. 

Thousands  of  employees,  including  members  of  my  local,  did  not 
receive  wages,  severance,  vacation  pay  and  other  monies  owed  to 
them  when  their  carrier  employers  went  bankrupt.  Contributions 
were  not  made  to  their  pension  and  health  and  welfare  plans.  The 
aggregate  debts  owed  to  employees  and  their  pension,  health  and 
benefit  plans  are  enormous,  probably  in  the  hundreds  of  millions 
of  dollars. 

I  do  not  have  data  on  the  claims  filed  in  all  the  bankruptcies,  but 
I  do  have  data  and  information  on  a  number  of  them,  including 
TRANSCON,  PIE,  American  Freight  and  Jones  Trucking,  which 
are  four  of  the  largest  and  which  impacted  members  of  my  local. 
The  data  is  set  forth  in  Exhibit  2  of  my  testimony. 

In  TRANSCON,  wage  claims  and  pension  and  welfare  claims  of 
approximately  $77  million  have  been  filed  with  the  bankruptcy 
court.  Bankruptcy  law  recognizes  only  $6  million  of  these  claims  as 
having  a  priority  among  unsecured  claims. 

In  PIE,  priority  wage  and  pension/welfare  claims  of  approxi- 
mately $35.3  milUon  are  pending,  and  nonpriority  wage  and  pen- 
sion welfare  claims  of  approximately  $75  million  have  been  al- 
lowed. In  American  Freight,  whereas  distribution  of  approximately 
$62  million  has  been  made  for  various  wage,  pension  and  welfare 
claims  and  debts,  there  is  still  more  than  $17  million  of  such 
claims  unpaid. 

As  Exhibit  2  of  my  testimony  clearly  shows,  the  recovery  of  un- 
dercharges is  absolutely  critical  in  order  for  the  trustees  in  these 
bankruptcies  to  be  able  to  pay  the  claims  of  employees  and  their 
pension  and  welfare  funds.  If  legislation  is  enacted  which  elimi- 
nates any  meaningful  undercharge  recovery,  such  as  H.R.  1710  or 
H.R.  2121,  the  significant  amounts  due  on  these  claims  will  not  be 
satisfied  and  the  truly  innocent  victims  of  these  bankruptcies,  the 
former  employees  of  the  bankrupt  carriers,  will  once  again  be  de- 
prived of  what  is  owed  them. 

In  addition  to  being  denied  wages  owed  for  work  performed,  fail- 
ure to  pay  monies  owed  to  the  employees'  welfare  plans  could  affect 
the  health  care  and/or  the  cost  of  health  care  for  these  former  em- 
ployees as  well  as  those  people  still  employed  who  belong  to  these 
plans.  Thus,  if  the  necessary  monies  needed  by  the  plans  are  not 
obtained,  the  plans  will  either  have  to  increase  assessments  or  re- 
duce the  level  of  benefits  provided  or  both. 

I  therefore  urge  you,  Mr.  Chairman  and  Members  of  the  sub- 
committee, to  give  favorable  consideration  to  H.R.  2021,  the  bill  in- 
troduced by  Representative  Lipinski.  While  this  bill  eliminates  65 
percent  of  the  liability  for  large  shippers  and  all  of  the  liability  of 
smaU  shippers,  by  enabling  trustees  to  secure  approximately  30 
percent  of  the  undercharges,  it  will  allow  employees  and  pension 
and  welfare  funds  to  obtain  meaningful  recoveries. 

H.R.  2021  also  includes  important  provisions  which  are  designed 
to  ensure  that  the  undercharge  problem  does  not  continue  in  the 
future.  In  contrast,  I  am  advised  that  H.R.  1710  will  wipe  out  100 
percent  of  the  trustees'  undercharge  claims,  and  H.R.  2121  will 
eliminate  95  percent  of  those  claims. 


150 

As  a  result,  it  is  almost  certain  that,  if  either  of  those  bills  is  en- 
acted, employees  and  pension  and  welfare  funds  in  most  bank- 
ruptcies will  be  denied  any  recovery  beyond  that  already  paid  to 
them  which  generally  have  been  limited  amounts. 

The  undercharges  herein  at  issue  arose  because  carriers  did  not 
receive  and  shippers  did  not  pay  lawful  filed  rates.  Large  shippers 
unquestionably  knew  of  this  tariff  filing  requirement  as  it  had  been 
part  of  the  Interstate  Commerce  Act  for  decades.  Indeed,  these 
same  large  shippers  who  complain  about  undercharges  filed  over- 
charge claims  with  carriers  to  recover  the  difference  between  a 
lower  filed  rate  and  a  higher  amoxmt  paid  on  particular  shipments. 

Large  shippers  with  traffic  departments  knew  of  the  filing  re- 
quirement and  broke  the  law  when  they  paid  less  than  the  filed 
rate. 

Although,  as  a  legal  matter,  shippers  may  be  liable  for  the  fall 
amount  of  the  undercharges,  the  IBT  has  supported  and  continues 
to  support  a  legislative  solution  which  reduces  shipper  liability  and 
puts  an  end  to  costly  and  time-consuming  litigation.  The  legislative 
solution  must  be  a  fair  and  reasonable  compromise. 

In  the  opinion  of  the  IBT,  the  legislation  should  provide  for  the 
following: 

One,  a  procedure  for  settling  undercharge  claims  which  allows 
for  the  recovery  of  sufficient  monies  so  that  a  meaningful  portion 
of  the  bankruptcy  claims  filed  by  the  carriers'  former  employees 
and  their  pension  and  welfare  funds  can  be  satisfied. 

Two,  a  procedure  which  allows  shippers  to  opt  not  to  take  advan- 
tage of  the  settlement  option  and  to  continue  to  litigate  the  claim. 
However,  the  standard  for  resolving  the  issue  of  rate  reasonable- 
ness should  be  clarified  and  the  procedure  for  resolving  under- 
charge claims  should  not  interfere  with  the  jurisdiction  of  Federal 
courts. 

Three,  provisions  on  contract  carriage,  off-bill  discounts,  so-called 
phantom  rates,  and  other  tariff  practices  to  help  avoid  future  un- 
dercharge problems. 

And,  four,  provisions  which  improve  the  priority  position  in 
bankruptcy  for  employees  and  pension  and  welfare  funds  insofar  as 
motor  carrier  bankruptcies  involving  undercharge  claims  are  con- 
cerned. 

Only  H.R.  2021  meets  these  criteria.  H.R.  2121  does  have  provi- 
sions on  contract  carriage  and  phantom  rates,  but  it  does  not  satis- 
factorily satisfy  the  other  necessary  elements. 

For  ease  of  reference,  included  as  Exhibit  3  to  my  testimony  is 
a  side-by-side  analysis  of  the  three  bills  before  the  subcommittee. 
This  exlubit  covers  all  the  details. 

My  written  statement  also  provides  a  complete  explanation  of  all 
the  important  points,  including  why  only  H.R.  2021  satisfactorily 
deals  with  the  complicated  subjects  of  rate  reasonableness  and 
court  jurisdiction. 

We,  of  course,  will  be  pleased  to  respond  to  any  questions  you  or 
the  subcommittee  Members  might  have  with  regard  to  any  of  these 
areas. 

Thank  you,  Mr.  Chairman,  for  giving  the  Teamsters  the  oppor- 
tunity to  testify  in  this  hearing.  The  resolution  of  the  undercharge 
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problem  is  of  great  importance  to  the  union  and  its  current  £ind 
former  members. 

Mr.  Rahall.  Thank  you,  Ken,  for  your  well-prepared  and  pre- 
sented testimony. 

Prior  to  hearing  Mr.  Nyhan  we  do  have  a  roll  call  vote  on  the 
House  Floor  so  the  subcommittee  will  stand  in  recess  for  about 
seven  minutes  while  we  go  over  and  answer  the  roll  call  vote. 

[Recess.] 

Mr.  Rahall.  The  subcommittee  will  resume  its  sitting. 

Next  on  the  witness  hst  is  Mr.  Nyhan. 

Mr.  Nyhan.  Thank  you.  Chairman  Rahall,  Members  of  the  com- 
mittee. 

My  name  is  Tom  Nyhan,  and  I  am  the  General  Counsel  of  the 
Central  States,  Southeast  and  Southwest  Areas  Health  and  Wel- 
fare and  Pension  Funds.  I  am  pleased  to  present  testimony  today 
regarding  the  freight  undercharge  issue  and  the  views  of  the  trust 
fiind  and  its  many  participants  and  beneficiaries  regarding  the  v£ir- 
ious  legislative  proposals  that  are  before  this  committee. 

The  Central  States,  Southeast  and  Southwest  Areas  Pension 
Fund  is  the  largest  multi-employer  pension  fund  in  the  country, 
providing  retirement  benefits  to  eligible  employees  of  trucking  in- 
dustry employers  signatory  to  collective  bargaining  agreements 
with  the  IBT.  The  pension  fund  has  participants  in  34  States  and 
beneficiaries  in  all  50  States,  approximating  250,000  active  Team- 
ster participants  and  150,000  retirees  currently  receiving  benefits. 

I  am  also  here  on  behalf  of  its  sister  trust  fund,  the  Health  and 
Welfare  Fund,  which  provides  health  and  hospitalization  coverage 
to  those  same  participants.  Currently,  the  funds  are  party  to  hun- 
dreds and  hundreds  of  active  bankruptcies  in  virtually  every  State 
of  the  Union. 

Since  mid- 1980  I  have  personally  participated  in  and  sat  on  the 
creditors  committee  of  every  major  bankruptcy-trucking  company 
bankruptcy  in  this  country.  We  currently  participate  in  American 
Freight,  Jones  Truck  Lines,  PIE,  TRANSCON,  Be-Mac,  Lee  Way, 
Leaseways,  Bulk  Materials,  Suburban  Motor  Freight,  and  the  hst 
goes  on  and  on  and  on  and  on. 

The  funds  are  cxirrently  owed  over  $175  million  in  health,  pen- 
sion and  withdrawal  liability.  And,  in  many  of  these  cases,  the  pen- 
sion and  health  and  welfare  funds  are  one  of  the  largest  if  not  the 
largest  creditor. 

Unfortunately  for  the  most  part,  the  funds  will  not  collect  its  out- 
standing indebtedness  unless  the  freight  undercharge  claims  re- 
main an  asset  of  the  estate. 

Typically,  prior  to  filing  a  bankruptcy,  a  trucking  company  sub- 
stantially discounts  its  rates  to  various  customers  in  order  to  main- 
tain market  share  and  to  maintain  cash  flow  that  is  necessary  to 
support  the  substantial  fixed  overhead  of  an  LTL  trucking  oper- 
ation. 

Even  when  a  carrier's  operating  ratio  exceeds  100  percent  the 
company,  in  order  to  avoid  even  greater  losses,  is  forced  in  a  con- 
tinuing downward  spiral  of  rate  discounting.  The  result  is  obvious: 
All  existing  equity  in  the  company  is  quickly  consumed  in  the 
trucking  company's  effort  to  maintain  market  share  and  the  com- 
pany fails. 
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The  net  result  is  that  general  unsecured  creditors  are  at  this 
point  typically  left  with  Uttle  or  nothing  to  satisfy  their  claims. 
Workers  are  not  paid  their  wages.  Indeed,  in  a  last-ditch  attempt 
to  stave  off  collapse,  these  companies  often  stop  paying  their  obh- 
gations  owed  to  employees,  including  health  and  pension  obliga- 
tions, while  creditors  are  paid  on  a  cash-and-carry  basis. 

Funds  like  Central  States  are  made  involuntary  creditors.  The 
pension  promises  of  the  employer  are  not  funded.  The  cost  of  basic 
health  care  is  shifted  from  the  bankrupt  employer  to  the  health 
and  welfare  fund  and  its  other  contributing  employers  who  are  re- 
quired to  underwrite  the  delinquencies  through  increased  contribu- 
tions or  to  reduce  benefits  to  all  other  beneficiaries  of  the  fund. 

In  a  very  real  sense,  the  shippers  have  profited  handsomely  at 
the  direct  expense  of  the  health  funds,  the  pension  funds  and  the 
employees.  And,  under  these  circumstances,  the  rate  undercharge 
claims  of  the  estate  may  be  the  only  remaining  asset  which  can  be 
liquidated  to  partially  offset  these  liabilities. 

The  magnitude  of  the  fi-eight  undercharge  liability  is  substantial. 
However,  in  many  cases,  the  trustees  haven't  even  pursued  fi-eight 
imdercharge  liability.  The  reluctance  of  many  bankruptcy  trustees 
to  pursue  undercharge  litigation  was  spawned  by  litigation  leading 
up  to  and  following  the  Maislin  decision  and  the  possibility  that 
undercharge  litigation  would  be  both  expensive  and  unsuccessfiil. 
Even  in  cases  where  bankruptcy  trustees  have  taken  an  aggres- 
sive approach  to  the  fi-eight  undercharge  collection,  actual  recover- 
ies have  been  slow.  Shippers  have  successfully  erected  numerous 
procedural  and  substantive  defenses  in  order  to  prevent  timely  col- 
lections. 

In  the  post-Maislin  environment,  the  ICC  has  actively  mtervened 
in  order  to  prevent  bankruptcy  trustees  fi-om  pursuing  undercharge 
claims.  The  net  effect  of  this  state  of  afi'airs  is  a  great  deal  of  un- 
certainty fi:om  everybody's  perspective  as  to  the  enforceabihty  and 
coUectability  of  freight  undercharge  claims.  As  a  result,  bankruptcy 
trustees  are  compelled  to  enter  into  contingency  agreements  with 
collection  agents  in  order  to  shift  the  risk  of  loss  while  at  the  same 
time  preserving  the  opportunity  to  collect  assets  for  the  estate. 

The  current  situation  is,  in  our  view,  confusing,  inefficient,  costly 
and  unfair.  We  agree  that  some  form  of  legislative  reform  is  nec- 
essary. We  beheve  that  Representative  Lipinski's  bill  is  the  ticket. 
We  believe  that  Representative  Lipinski's  bill  has  been  carefully 
crafted  and  provides  a  win-win  legislative  solution  for  all  involved. 
By  providing  statutory  relief  to  shippers,  all  shippers  will  be  enti- 
tled to  receive  discounts  which  have  to  date  been  accorded  to  only 
those  with  the  money  and  inchnation  to  htigate.  Small  shippers 
and  charitable  organizations  who  do  not  engage  in  the  sophisti- 
cated shipping  practices  of  the  larger  corporations  will  be  released 
of  any  liability  whatsoever. 

With  certainty  as  to  the  underlying  legal  principles  supportmg 
rate  undercharge  litigation,  collection  activity  will  be  streamlined 
and  uniform.  By  removing  the  procedural  obstacles  and  the  uncer- 
tainty involved  in  such  litigation,  the  actual  cost  of  the  collection 
will  be  substantially  reduced.  By  removing  the  statutory  caps  on 
priority  payments  under  the  Bankruptcy  Code  and  imposing  hens 
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on  undercharge  recoveries,  the  net  return  to  the  workers,  pension 
funds  and  he^th  funds  will  be  substantially  improved. 

However,  H.R.  2121  and  H.R.  1710  are,  in  our  opinion,  unfair. 
Although  Representative  Mineta's  bill  does  have  several 
similarities  to  Representative  Lipinski's  bill,  we  believe  that  Rep- 
resentative Mineta's  bill  will  effectively  eliminate  rate  under- 
charges as  a  viable  asset  of  the  bankruptcy  estate.  In  doing  so,  the 
health  funds,  the  pension  funds  and  the  workers  which  have  been 
substantially  harmed  by  these  bankruptcies  will  remain  impaid. 
The  resulting  cost  wiU  necessarily  pass  on  to  the  funds  remaining 
beneficiaries  in  the  form  of  lower  benefits  or  to  other  innocent  con- 
tributing employers  in  the  form  of  higher  contributions. 

We  are  not  advocates  of  the  status  quo.  We  support  compromise 
and  legislative  rehef  and  beUeve  a  consensus  can,  should  and  must 
be  aclueved.  We  submit  Representative  Lipinski's  bill  as  the  best 
possible  bill  to  achieve  that  result. 

This  concludes  my  statement,  and  I  would  be  pleased  to  answer 
any  questions  the  committee  may  have. 

Mr.  Rahall.  Thank  you. 

Tom,  let  me  begin  asking  you  a  question  about  the  statement. 
You  just  said  in  several  cases  the  ICC  actively  intervened  in  order 
to  prevent  the  bankruptcy  from  pursuing  collection  of  undercharge 
claims.  How  has  the  ICC  actively  intervened? 

Mr.  Nyhan.  They  have  filed  actions  in  the  District  Court  in  Cali- 
fornia and  again  in  the  PIE  action  actively  attempting — in  an  effort 
to  attempt  to  preclude  the  bankruptcy  trustees  from  collecting 
these  assets.  They  have  taken  these  actions  all  the  way  up  I  think, 
as  we  heard  discussed  today,  all  the  way  up  to  the  U.S.  Supreme 
Court  so  we  have  the  full  complement  of  U.S.  Government  and  50 
some  attorneys  in  the  ICC's  office  trying  to  prevent  the  collection 
of  the  undercharge. 

Mr.  Rahall.  On  whose  behalf  is  the  ICC  acting  in  these  cases? 

Mr.  Nyhan.  Well,  I  can't  really  answer  that  question.  I  am  not 
sure  on  whose  behalf  they  are  acting.  I  would  assume  on  behalf  of 
the  U.S.  Government. 

Mr.  Rahall.  Let  me  ask  you,  Mr.  Hall,  if  I  might,  about  page 
nine  of  your  statement.  You  say  that  H.R.  2121  would  eliminate  95 
percent  of  the  undercharge  claims  which  are  now  being  pursued  or 
which  could  be  pursued  by  the  bankruptcy  trustees.  Can  you  tell 
us  what  portion  of  that  estimate  apphes  to  situations  where  the 
rate  was  not  filed  and  what  portion  apphes  to  possible  claimants 
based  on  coded  rates  in  contract  carriage  challenges? 

Mr.  Hall.  Mr.  Rahall,  I  was  given  that  information  by  our  coun- 
sel, and  I  will  defer  to  counsel  on  that. 

Mr.  Rahall.  Sure. 

Mr.  Fink.  Mr.  Chairman,  the  95  percent  figure  does  not  apply  to 
the  shipper  coded  rates.  It  appUes — ^the  intent  is  to  have  it  apply 
to  your  basic  Maislin  undercharge  claim. 

The  95  percent  comes  about  because  in  the  alternative  dispute 
procedure,  in  Mr.  Mineta's  bill,  it  resurrects  the  imreasonable  prac- 
tice defense,  and  I  respectfully  submit  it  is  an  absolute  defense  be- 
cause the  bill  says  that  it  shall  be  found  to  be  an  unreasonable 
practice  and — as  long  as  certain  standards  are  met  and  those 
stsuidards  are  exactly  the  same  as  those  defined  in  connection  with 
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the  term  negotiated  rate  in  the  beginning  of  the  bill.  So  all  that  a 
shipper  must  do  is  make  a  showing  that  he  has  a  negotiated  rate 
claim  and  all  of  those  claims  will  be  eliminated. 

The  95  percent  comes  about  because  the  bill  uses  a  date  of  Sep- 
tember 30,  1990.  Now  what  that  means  is  that  in  cases  like  Amer- 
ican Freight,  McLean,  all  of  their  shipments  are  wiped  out.  Even 
in  TRANSCON  and  PIE,  they  went  under  in  the  spring  of  1991. 
So  if  you  can  go  back  five  years,  which  is  permitted  under  law, 
then  you  will  only  have,  effectively,  eight  months  of  your  claims 
that  can  be  pursued.  All  of  the  ones  prior  to  that  time  are  effec- 
tively eliminated. 

Mr.  Rahall.  I  am  sorry.  I  notice  that  your  name  is  not  on  the 
panel.  Could  you  just  for  the  record  say  your  full  name  and  posi- 
tion, please? 

Mr.  Fink.  Yes,  sir.  My  name  is  Marc  Fink,  and  I  am  outside 
counsel  to  the  International  Brotherhood  of  Teamsters. 

Mr.  Rahall.  Thank  you. 

Ken,  in  your  opinion  what  would  happen  to  public  confidence  in 
the  trucking  industry  and  the  regulatory  process  if  legislation  does 
not  resolve  the  undercharge  problem,  including  the  attempts  to  file 
undercharge  claims  based  upon  legality  of  the  code  in  contract  car- 
riage and  code  carriage  to  the  Nation? 

Mr.  Hall.  I  think  as  far  as  the  integrity  in  how  the  pubhc  views 
it,  these  companies  had  an  obligation  to  file  tariffs.  The  shippers 
have  an  obligation  to  pay  those  rates. 

And  I  believe  that  it  is  very  important  that  some  action  be  taken 
and  that,  simply  looking  at  it  fi*om  the  public's  perception  and  from 
an  employee's  perception,  it  is  not  fair  that  shippers,  particularly 
large  shippers  who  have  the  traffic  departments — they  knew  of 
these  regulations.  They  knew  that  these  tariffs  had  to  be  filed. 

And  it  is  not— I  don't  think  it  is  fair  to  say  that  they  should  be 
completely  relieved  of  their  responsibility. 

Mr.  Rahall.  You  are  saying  the  ignorance  of  law  is  no  excuse. 

Mr.  Hall.  I  am  saying  that  is  absolutely  correct. 

I  am  looking  at — if  someone  were  to  advise  me  that  they  got  this 
deal  for  me,  that  I  can  take  it  all  off  my  income  taxes,  and  I  later 
find  from  the  Internal  Revenue  Service  that  you  are  not  allowed  to 
make  those  deductions,  I  don't  think  that  I  as  a  citizen  am  going 
to  be  allowed  to  say,  well,  I  am  sorry.  I  didn't  know  that  was  the 
rules.  Or  I  didn't  bother  to  check.  I  am  going  to  have  to  pay  that. 

And  I  thihk  the  same  should  apply  for  shippers,  and  particularly 
I  find  it  very  difficult  to  buy  the  excuse  that  they  didn't  bother  to 
look  or  they  weren't  aware  of  these — of  the  requirement  when  the 
requirement  has  been  on  the  books  for  so  many  years — for  over  50 
or  60  years.  And  particularly  in  light  of  the  fact  that  some  of  these 
same  shippers  actually  collected  overcharges  from  these  companies. 

Mr.  Raiiall.  OK.  Thank  you,  gentlemen. 

I  have  some  more  questions.  I  am  going  to  wait  until  the  second 
round  and  yield  at  this  point,  and  recognize  on  his  own  time  the 
Chair  of  the  full  committee,  Mr.  Mineta. 

The  Chair.  Thank  you  very  much. 

I  want  it  very  clearly  understood  right  from  the  beginning  that 
every  Member  of  this  Committee  is  as  concerned  about  the  employ- 
ees of  trucking  companies,  their  wages,  trust  funds,  and  there 
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ought  not  to  be  any  question  about  that.  I  am  going  to  make  that 
very,  very  clear. 

I  as  the  Chair  of  this  Committee  can  speak  for  all  of  the  Mem- 
bers of  this  Committee  in  saying  that  we  do  not  hold  the  employees 
any  less  in  regard  than  any  other  body,  any  other  person  involved 
in  these  cases.  If  there  is  any  characterization  of  any  one  of  us,  in- 
cluding me,  being  heartless  or  not  caring  about  truck  drivers,  I  can 
just  tell  them  they  are  full  of  crap.  No  more,  no  less. 

What  is  harder  for  us  to  agree  on  is  why  these  additional  pay- 
ments to  employees  should  be  made  at  the  expense  of  shippers  who 
did  nothing  wrong,  who  contracted  for  a  service  and  paid  their  bill. 
If  anything  was  done  wrong,  such  as  not  filing  tariffs,  that  wrong 
was  committed  by  the  trucking  companies,  not  by  the  shippers. 

So  if  I  might  ask,  Mr.  Hall,  why  should  we  penalize  innocent 
shippers  and,  in  many  cases,  throw  the  jobs  of  those  employees  into 
doubt  in  order  to  rectify  a  wrong  done  by  trucking  companies?  You 
say,  well,  they  should  have  known  better.  Should  they  be  the  ones 
who  pay  then  for  somebody  else's  mistakes? 

Mr.  Hall.  Sir,  I  think  that  I  guess  we  have — I  don't  agree  that 
they  are  totally  innocent.  And,  yes,  I  think — as  I  said  earlier,  I 
think  these  large  shippers  do  have  the  responsibility. 

We  have  taken  into  account  by  supporting  something  consider- 
ably less  than  100  percent  of  the  charges — in  fact,  35  percent  of  the 
charges,  as  a  compromise.  We  have  agreed  to  endorse  and — p£ir- 
ticularly  for  the  small  shippers  or  the  nonprofit  organizations  who 
maybe  don't  have  the  access  to  the  traffic  departments  that  the 
larger  shippers  do.  We  supported  that  they  be  completely  released 
from  any  liability. 

But  I  think,  very  clearly,  that  the  large  shippers  do  have  respon- 
sibility. They  knew  of  the  rates.  Particularly  when  we  find  that 
some  of  these  same  shippers  went  back  and  used  this  same  law  to 
receive  overcharges,  then  I  think  it  is  totally  unfair  to  say  that 
they  shouldn't  be  responsible  for  the  undercharges. 

And,  beyond  that,  we  can  talk  about  who  is  the  innocent  person, 
but,  in  our  opinion,  the  truly  innocent  folks  out  here  are  the  em- 
ployees of  these  trucking  companies  who,  in  fact,  in  many  of  the 
cases,  actually  subsidized  these  lower  rates  because  they  gave  up 
their  own  wages. 

The  Chair.  Let  me  ask  you  on  that  point.  Were  they  under  any 
duty  then  if  they  were  subsidizing  because  of  lower  rates  that  their 
employers  were  getting  for  charges — ^were  the  drivers  under  any 
obligation  to  say  to  their  companies,  have  you  filed  these  rates  with 
the  ICC? 

Mr.  Hall.  I  am  not  aware  of  any  obUgation  they  had. 

The  Chair.  So  what  is  the  obUgation  on  the  part  of  the  shipper? 
If  the  duty  is  not  on  the  shipper? 

Mr.  Hall.  The  obligation  on  the  part  of  the  shipper  is  that  this 
was  a  law  that  was  enacted,  the  Interstate  Commerce  Act,  and  that 
shippers  have  the  responsibiUty  to  follow  that  law.  They  have  the 
responsibility  to  do  that. 

And  there  is  a  method  I  think  we  heard  earlier  this  morning  that 
if  a  shipper  wanted  to  confirm  that  the  rates  had  been  filed  that 
they  could  do  that  in  a  matter  of  hours  or  perhaps,  in  the  worst 


156 

case,  it  may  be  a  day.  That  they  can  confirm  that.  It  is  simply  their 
responsibihty  under  the  law. 

The  Chair.  Now,  as  I  understand  it,  most  of  the  claims  that  are 
pending  are  coded  rate  cases,  I  believe.  And  in  coded  rate  cases,  the 
ICC  has  specifically  told  them  that  coded  rates  were  permitted,  and 
they  were  told  by  the  government  that  what  they  were  doing  was, 
in  fact,  legal. 

So  what,  again,  does  that — what  obligation  are  the  shippers 
imder  where,  under  the  cloak  of  legality  by  the  Federal  Govern- 
ment, how  much  is  expected  of  them  to  continue  to  dig  behind  the 
lawyer  if  someone  tells  you,  gee.  Ken,  it  is  legal.  It  is  okay. 

Do  you  have  an  obligation  to  say,  hey.  Jack — your  personal 
friend— I  don't  think  that  is  right?  I  don't  think  that  is  the  case. 

I  mean,  not  even  connected  with  this  but  tells  you  that  on  any 
score.  I  wonder  to  what  extent  then  the  shipper  still  is  legally  lia- 
ble to  have  to  go  beyond  that  where,  as  I  mentioned,  most  of  these 
cases  are  pending — are  involving  coded  rates. 

The  only  thing  I  am  trying  to  point  at  is,  other  than  the  fact  that 
they  are  a  convenient  deep  pocket,  why  do  we  go  after  shippers? 

Mr.  Hall.  Well,  as  far  as  the  coded  rate  issue  is  concerned,  I  am 
not  famihar  with  all  the  different  types  of  undercharges,  but  I  be- 
lieve that  is  pending  or  in  litigation  at  this  time. 

My  point  is  that  the  undercharges— legitimate  undercharges— 
that  the  shippers  and  the  carriers— whatever  agreements  that  they 
entered  into  outside  the  tariff  were  wrong,  the  law  should  be  fol- 
lowed. And  the  innocent  folks,  the  employees,  should  not  be  the 
only  ones  out  here  that  are  losing  money  because  of  that — and  los- 
ing benefits  because  there  are  some  very  real  stories. 

As  I  see  the  folks,  it  is  difficult  for  me  to  understand  when  we 
talk  about  who  is  the  innocent  victim  when  he  says,  does  a  large 
shipper — so  they  don't  make  as  much  money  this  year  as  they  did 
last  year  because  of  this  issue.  When  I  look  at  folks  who  actually 
lost  their  homes  and  automobiles  because  of  this  bankruptcy — and 
it  is  the  real  world. 

With  the  reduced  pensions,  the  higher  cost  of  health  care,  those 
people  have  truly  suffered,  and  they  are  truly  innocent.  And  so  it 
is  difficult  for  me  to  say  shippers  should  be  let  off  the  hook  when, 
in  fact,  regardless  of  the  agreements  that  they  had,  both  the  ship- 
pers and  the  carriers  are  required  to  abide  by  the  laws  of  this  coun- 
try. 

The  Chair.  So  even  if  ABC  company  that  hired  TRANSCON  or 
PIE  pays  off,  let's  say,  the  500,000  that  Mr.  Miller  was  talking 
about  in  his  trucking — his  playground  equipment  business  or  the 
ASI,  this  other  company  from  Georgia  that  I— one  of  the  letters  I 
read,  those  40  employees  will  all  of  a  sudden  be  out  of  a  job. 

I  take  it  back.  I  don't  know  if  there  are  40  employees.  They  have 
a  $40,000  bill  against  this  office  furniture  company  in  Georgia,  and 
they  would  be  out  of  work  or  go  bankrupt.  So  that  is  all  right,  too? 
Mr.  Hall.  No,  that  is  not  all  right,  but  we  are  talking  about— 
I  think  we  are  talking  about  what  might  happen.  And,  in  reality, 
I  am— fi-om  where  I  am  sitting  I  have  seen  what  really  has  hap- 
pened to  employees  of  these  trucking  companies  and  the  losses  that 
they  have  suffered. 


157 

And,  based  on  the  information  that  I  have,  unless  these  under- 
charges are  collected,  these  people  are  not  going  to  receive  any  of 
the  other  monies  and  any  of  the  monies  that  is  due  them. 

The  Chair.  Mr.  Nyhan,  if  I  might  address  a  question  to  you. 

I  can  understand  why  you  would  w£int  more  money  to  go  into  the 
estates  of  the  bankrupts  in  the  hopes  that  some  of  that  would  even- 
tually be  paid  out  to  employees,  but  I  have  considerable  doubt  that 
employees  will  ever  get  any  significant  amount  out  of  the  bank- 
ruptcy process,  and  I  am  not  the  only  one  who  has  these  doubts. 

Earlier  today,  the  Interstate  Commerce  Commission  testified, 
and  Mr.  Rush,  the  deputy  counsel  of  the  ICC,  responded  to  a  ques- 
tion from  Mr.  Collins  as  follows.  I  quote:  ''We  have  been  involved 
in  the  major  bankruptcies  in  most  of  the  undercharge  litigation. 
And  it  is  my  personal  view  that  virtuEilly  none  of  the  money  recov- 
ered will  ever  get  down  as  far  as  employee  claims  pajnnents. 

"I  say  that  because  the  collection  expenses  themselves  range 
fi-om  50  to  80  percent  of  the  amount  that  is  collected.  That  is  before 
it  ever  goes  to  the  estate.  After  that,  the  estate  has  its  costs  of  ad- 
ministration and  the  pa5mient  of  its  lawyers  and  all  of  the  other 
things  it  has  to  do.  After  that,  the  secured  creditors  get  paid. 

"Only  then  do  you  get  down  to  unsecured  creditors,  and  employee 
claims  are  third  in  the  Ust  of  unsecured  creditors.  So  that  you 
know  in  many  respects  the  notion  that  this  should  be  done,  that 
employees  can  receive  money  out  of  the  collections  that  are  made 
in  the  undercharge  area  is  one  of  the  great  myths  of  this  whole 
process." 

Don't  you  worry  that  you  are  holding  out  to  your  members  a  false 
hope  that  this  lengthy  and  expensive  legal  process  is  going  to 
produce  any  significant  returns  to  them? 

Mr.  Nyhan.  No,  sir,  I  do  not. 

First  of  all,  I  would  disagree  with  Mr.  Rush's  analysis.  I  am  not 
sure  he  fully  comprehends  the  priority  schedule  estabhshed  in  the 
Bankruptcy  Code.  I  heard  his  recitation.  I  think  it  is  just  wrong. 

First  of  all,  wage  claimants  £ind  pension  claimeints  have  a  third 
and  fourth  priority.  The  first  is  administrative  claims.  The  second 
priority  is  gap  creditors.  Anybody  familiar  with  bankruptcy  knows 
this  is  very,  very  seldom  a  class  at  all.  So  after  the  actual  pa5nnaent 
of  administrative  expenses — ^that  is  the  trustee's  fee,  the  lawyers 
fees  that  are  approved  by  the  bankruptcy  court — the  first  class  to 
receive  money  will  be  wage  holders. 

The  second  class  to  receive  money  will  be  the  pension  funds. 
Then  there  is  a  series  of  priorities  that  follow  down  to  the  sixth  pri- 
ority which  I  believe  is  the  U.S.  Government. 

And  after  the  priorities  are  done,  then  you  get  to  general  unse- 
cured creditors. 

So,  first,  I  think  his  priority  schedule  was  wrong.  Second,  with 
respect  to  the  estimation  of  50  to  80  percent,  I  think  the  costs  right 
now  are  too  high. 

I  think  one  of  the  proposals — both  of  the  proposals  before  this 
committee — and  of  course  I  endorse  Representative  Lipinski's  pro- 
posal— but  both  are  designed  to  eliminate  these  costs,  to  get  a 
bright  line  test  and  settlement  formula  so  we  don't  have  years  and 
years  and  years  of  litigation  over  these  issues  that  push  the  cost 
up  so  high. 
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Third,  I  don't  agree  that  on  a  blended  basis  you  are  talking  any- 
where near  80  percent  in  terms  of  cost.  Are  there  circumstances 
where  it  has  gone  that  high?  Clearly,  there  have  been  where  mat- 
ters have  been  litigated  to  the  U.S.  Supreme  Court,  but  in  situa- 
tions where  they  are  negotiating  compromises  without  the  need  to 
htigate,  there  are  not  going  to  be  such  costs  involved  there.  And 
I  would  also  respectfully  submit  that  should  there  be  such  a  bright 
line  test  that  the  contingency  contracts  out  there  will  all  but  dis- 
appear. 

An  efficient  market  will  compensate  people  at  the  appropriate 
rates.  These  people  are  not  getting  rich  on  the  trustee  side.  In  fact, 
there  is  a  great  risk  in  litigating  these  issues  because  there  may 
be  no  recovery  down  the  road  at  all.  And  so  the  costs  go  up  because 
of  the  substantial  risks  involved. 

And  if  those  risks  are  eliminated  £ind  we  don't  have  50  attorneys 
from  the  ICC  opposing  the  collections  and  we  have  a  bright  line 
settlement  formula,  I  would  argue  that  substantially  all  of  the  re- 
coveries are  going  to  end  up  in  the  pocket  of  the  general  secured 
creditor  but,  first,  the  wage  holders  and  pension  funds. 

The  Chair,  Has  there  been  any  recovery  in  any  of  these  cases 
that  have  been  settled? 

Mr.  Nyhan.  I  can  give  you  my  personal  experience. 

Freight  undercharge  never  really  became  an  issue  until  the  late 
1980s.  Maislin  wasn't  decided  until  1990.  So  for  the  early  bank- 
ruptcies and  the  great  fallout  from  deregulation  in  the  mid-1980s, 
this  really  wasn't  an  issue. 

With  respect  to  the  late  1980s  or  early  1990s,  in  light  of  the  half- 
life  of  a  bankruptcy  case,  these  cases  are  still  rather  young.  They 
haven't  matured  to  the  point  where  there  have  been  any  distribu- 
tions. 

I  can  point  to  two  cases  where  cases  have  matured  to  the  point 
where  distributions  had  been  made  and  where  undercharges  were 
involved.  That  is  McLean  and  American  Freight. 

I  would  indicate  on  those — both  cases  combined  are  funds  recov- 
ered somewhere  in  excess  of  $40  million.  I  cannot  earmark  where 
those  dollars  came  from  because  the  dollars  are  commingled  when 
the  other  assets  are  liquidated.  So  I  can't  tell  you  what  portion  of 
our  recoveries  were  related  to  undercharges.  I  can  say  that  under- 
charges did  form  a  part  in  terms  of  distribution  to  both  the  wage 
holders  and  to  the  pension  funds  and  to  the  health  funds. 

The  Chair.  Maybe  I  can  just  offer  an  opinion,  for  whatever  it  is 
worth. 

It  seems  to  me  that  no  matter — and  we  have  been  wrestling  with 
the  thing  since,  I  guess,  1989  from  my  perspective — and  my  feeling 
is  that  no  one  will  really  profit  from  the  present  situation  except 
lawyers.  And  your  members,  unfortunately,  from  my  perspective,  I 
just  feel  won't  be  gaining  very  much. 

Secondly,  taking  all  legal  expenses  into  account,  your  members 
will  be  do  better  under  my  bill  than  they  will  in  the  absence  of  any 
legislation. 

Thirdly,  it  seems  to  me  your  real  problem  is  your  degree  of  prior- 
ity in  the  bankruptcy  process.  As  you  correctly  indicated,  the  proc- 
ess or  the  order  in  which  they  are  in  terms  of  secured  creditors  and 
then  the  priority  on  unsecured,  but  even  the  case — the  third  being 
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there  are  other  nonsecured  creditors,  but  even  in  that  second 
grouping  of  priority  of  unsecured  creditors,  you  are  number  three 
on  the  hst,  so  it  seems  to  me  that  the  problem  really  is  your  degree 
of  priority  in  the  bankruptcy  process. 

We  can  penalize  shippers  and  make  them  pay  into  the  bank- 
ruptcy estates,  but  most  of  those  dollars  will  never  make  it  to  em- 
ployees because  of  the  Bankruptcy  Code.  And  this  Committee,  as 
all  of  you  are  very  well  aware,  doesn't  have  jurisdiction  over  bank- 
ruptcy court. 

We  have  had  issues  involving  bankruptcy  here  in  the  trucking 
industry.  We  have  had  issues  involving  bankruptcy  in  the  airline 
industry,  and,  unfortunately,  we  are  not  in  a  position  to  do  any- 
thing about  that  bankruptcy  situation. 

I  know  it  doesn't  sound  like  I  am  being  sympathetic  to  your 
cause,  and  you  probably  are  correct  in  that  sense,  but,  as  I  said 
earlier,  it  is  not  going  to  have  any  less  caring  about  the  employees, 
but  it  is  just  that  we  happen  to  have  a  difference  of  opinion  on  this. 

And  so  I  would  just  like  to  have  you  consider  some  of  the 
thoughts  that  those  of  us  who  are  proponents  of  H.R.  2121  put  out 
on  this  legislation.  I  would  just  hope  that  you  would  welcome  our 
opinions  and  consider  them  carefully  because  we  need  to  make  sure 
that  we  are  not  sending  the  wrong  message — either  on  your  behalf 
or  on  behalf  of  those  who  are  proponents  of  H.R.  2121 — that  we  are 
not  sending  the  wrong  message. 

And,  especially,  I  Imow  neither  you  nor  anyone  on  this  Commit- 
tee wants  to  send  members  of  the  Teamsters  down  a  road  that 
raises  what  I  would  consider  false  or  high  expectations.  So  I  just 
hope  that  we  can  deal  with  the  substance.  I  think  we  have  in  my 
conversations. 

The  Teamsters  on  this  issue,  I  think  we  dealt  with  them  on  a 
substantive  basis,  and  I  would  hope  that  we  would  continue  to  dis- 
cuss them  on  that  basis  so  we  can  come  to  a  resolution  of  the  issue. 
And  I  would  like  to  thank  you  very,  very  much  for  your  testimony. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Illinois,  Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  both  witnesses  for  being  here  very  much  since 
they  are,  obviously,  strongly  in  support  of  my  legislation. 

Mr.  Nyhan,  you  talked  earlier  in  your  testimony  about  the  ICC 
and  attorneys  and  the  U.S.  Government  supporting  a  particular  po- 
sition. Would  you  go  back  to  that  and  run  that  by  us  one  more  time 
because  I  didn't  quite  follow  what  was  going  on  there  when — but 
it  intrigued  me. 

Mr.  Nyhan.  In  fact,  we  will  have  another  panel  this  afternoon. 
I  beheve  there  is  a  representative  from  TRANSCON  who  will  be 
more  familiar  with  the  details. 

But  I  beUeve  that  the  ICC  intervened  or  actually  filed  in  connec- 
tion in  the  District  Court  in  California  seeking  to  enjoin  the  trustee 
from  pursuing  undercharge.  That  matter  was  legislated  in  the  Dis- 
trict Court,  was  appealed  to  the  Ninth  Circuit  Court  of  Appeals, 
and,  in  fact,  went  up  to  the  U.S.  Supreme  Court,  and  as  I  under- 
stand it  last  night  there  was  an  order  entered  in  that. 

Additionally,  I  know  it  intervened  in  the  PIE  matter  as  well  in 
order  to  inhibit  the  trustee  from  collecting  undercharges  in  that 
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particular  case.  I  have  seen  several  cases  where  the  ICC  has  taken 
an  active  adversarial  position  in  order  to  inhibit  the  trustee  from 
collecting  assets  from  these  estates. 

Mr.  LiPiNSKi.  There  is  no  official  position  taken  by  the  U.S.  Gov- 
ernment pertaining  to  this. 

Mr.  Nyhan.  Only  what  I  heard  today. 

Mr.  LiPiNSKi.  Other  than  by  actions? 

Mr.  Nyhan.  Other  than  by  actions. 

Mr.  LIPINSKI.  The  question  I  have  for  you:  Isn't  it  true  that  H.R. 
2121  will  eliminate  all  unfiled  negotiated  rate  undercharge  claims 
for  shipments  transported  before  September  30,  1990? 

Mr.  Nyhan.  Yes,  that  is  my  understanding.  That  is  my  view  of 
the  law,  that  the  "unreasonable  practice"  provision  provides  essen- 
tially a  complete  defense.  I  don't  think  it  says  as  much  in  the  bill, 
but  I  think  the  practical  effect  of  the  bill  will  be  to  virtually  elimi- 
nate and  keep  out  all  undercharges  prior  to  1990,  and  that  would 
be,  in  our  view,  catastrophic. 

Mr.  LIPINSKI.  Mr.  Chairman,  I  don't  really  have  any  other  ques- 
tions at  this  time  for  this  panel.  But  I  appreciate  them  being  here. 
I  appreciate  their  support,  and  I  yield  back  my  time. 

Mr.  Rahall.  The  gentlelady  from  Missouri. 

Ms.  Banner.  Theink  you,  Mr.  Chairman.  No  questions. 

Mr.  Rahall.  Let  me  just  ask  you  two  final  questions,  Tom.  Who 
compensates  for  defaulted  payments  to  pension  funds  in  case  of 
bankruptcies? 

Mr.  Nyhan.  The  unfunded  liability  needs  to  be  made  up — we 
need  the  money  from  somewhere  and  that  is  eventually  going  to 
come  fi*om  other  employers  in  the  industry  or  we  are  going  to  hold 
back  on  benefit  increases  to  all  the  participants  of  the  fund  as  con- 
tribution rates  are  increased. 

One  way  or  another,  I  think  you  are  going  to — it  comes  fi-om  two 
sources.  It  is  going  to  physically  come  out  of  the  bank  account  of 
other  contributing  employers,  and  it  is  also  going  to  come  out  of  the 
pockets  of  the  employees  who  must  forfeit  a  greater  portion  of  their 
wage  package  to  be  devoted  to  pension  obligations. 

Mr.  Rahall.  What  has  been  occurring  thus  far? 

Mr.  Nyhan.  I  think  the — I  would  say  it  is  mainly  being  funded 
by  other  contributing  employers  and,  as  a  result,  the  employees  are 
forced  to  take  lower  wages  as  the  contributions  go  up.  You  have 
only  one  wage  package  that  you  can  slice  it  only  so  many  ways. 
And  if  the  pension  contribution  goes  up,  the  wages  are  stagnated 
or  reduced  in  some  cases.  It  is  coming  out  of  the  employees  as  well 
as  other  contributing  employers. 

Mr.  Rahall.  Have  contributions  gone,  in  fact,  up? 

Mr.  Nyhan.  Oh,  yes,  sir. 

Mr.  Rahall.  As  Chairman  Mineta  so  accurately  described,  this 
committee  does  not  have  jurisdiction  over  the  Bankruptcy  Code,  as 
we  all  raised — rested  with  the  Judiciary  Committee. 

The  amendments  in  Mr.  Lipinski's  bill,  in  regard  to  the  section 
on  ERISA,  has  been  referred  to  the  Education  and  Labor  Commit- 
tee. Have  you  discussed  these  particular  provisions  with  those  com- 
mittees? And,  if  so,  what  has  been  your  results  of  those  discus- 
sions? 

Mr.  Nyhan.  If  I  could  defer  to  counsel  on  that. 
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Mr.  Rahall.  Sure. 

Mr.  Fink.  Mr.  Chairman,  we  did  meet  with  both  Judiciary  rep- 
resentatives and  representatives  from  Education  £ind  Labor,  and 
we  gave  them  those  provisions  immediately  upon  the  bill  being  in- 
troduced and  the  comments  we  got  from  them  were  not  negative 
comments.  They  indicated  that  they  would  be  prepared  to  look  at 
those  and  give  it  serious  consideration. 

One  comment  that  I  think  is  appropriate,  and  all  of  us  sitting 
here  fully  appreciate  Mr.  Mineta's  interest  in  our  issues,  and  we 
certainly  are  not  indicating  that  anyone  is  giving  us  short  consider- 
ation. We  recognize  this  is  a  very  difficult  and  serious  issue. 

Frequently  allegations  are  made  by  a  people  about  where  under- 
charge recovery  monies  are  going  to  go,  who  gets  the  monies,  and 
that  the  employees  are  going  to  get  nothing. 

We  respectfully  submit  for  your  consideration  that  these  allega- 
tions are  incorrect  and  we  prepared  an  exhibit  to  this  effect.  After 
a  lot  of  work  and  a  lot  of  phone  calls  and  a  lot  of  effort,  we  put 
together  a  series  of  numbers  on  four  major  bankruptcies.  They  are 
not  make-believe  numbers.  These  are  actual  numbers,  and  they 
show  the  undercharges  collected,  the  distributions  made,  what  is 
due  to  be  collected  and  what  is  due  to  be  paid. 

And  I  think  if  you  look  at  that  exhibit  carefully,  without  ques- 
tion, you  must  come  to  the  conclusion  that  if  undercharges  are 
eliminated,  there  will  be  no  payments  and  if  there  is  some  collec- 
tion, then  there  will  be  monies  available.  And  it  is  Exhibit  2  to  Mr. 
Hall's  testimony. 

Thank  you  very  much. 

Mr.  Rajiall.  Let  me  ask  you,  counsel,  while  you  are  speaking, 
are  there  any  precedents  for  these  types  of  amendments?  And,  if 
so,  could  you  tell  us  what  they  are? 

Mr.  Fink.  For  the  amendments  to  the  bankruptcy  priority? 

Mr.  Rahall.  And  the  ERISA? 

Mr.  Fink.  Not  to  my  knowledge.  I  would  certainly  like  to  check, 
and  if  there  are  I  will  provide  them.  I  am  not  aware  of  any  sitting 
here. 

Now,  I  would  like  to  take  a  look  and  see  if  they  are  and  provide 
them  for  the  record  if  I  might. 

Mr.  Rahall.  We  appreciate  that. 

Mr.  Fink.  Thank  you  very  much. 

[The  information  received  from  Mr.  Fink  follows:] 


71-134  0-93-8 
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The  Honorable  Nick  Joe  Rahall 

Chairman 

Subcommittee  on  Surface  Transportation 

Room  B-376  Raybum  Office  Building 

Washington,  DC  20510 


Re:   Subcommittee  On  Surface 
Transportation 
June  15,  1993 

Negotiated  Rates  Issue  and  Proposed 
Legislative  Solutions  Thereto 


Dear  Congressman  Rahall: 


In  response  to  your  question  to  me  at  the  June  15,  1993 
Subcommittee  hearing  regarding  precedent  for  sections  10  and  11 
of  H.R.  2021,  which  pertain  to  priority  payments  in  bankruptcy,  I 
have  done  some  research  and  can  advise  as  follows.   Subchapter  IV 
of  Chapter  11  of  the  Banlcruptcy  Code,  11  U.S.C.  §§  1161-1174, 
sets  forth  special  provisions  for  railroad  reorganization. 
Included  therein  are  provisions  vAich  preclude  the  court  or  the 
trustee  from  changing  the  wages  or  working  conditions  of  the 
debtor's  employees  established  by  a  collective  bargaining 
agreement  (§  1167),  address  the  rights  of  secured  parties  in 
rolling  stock  equipment  (§  1168)  and  estcJslish  as  a  priority 
administrative  claim  against  the  estate  any  claim  by  an 
individual  or  personal  representative  of  a  deceased  against  the 
debtor  for  personal  injury  or  death  arising  out  of  the  operation 
of  the  debtor  or  the  estate  (§  1171).   While  not  identical  to 
section  10  or  11  of  H.R.  2021,  the  above  provisions  pertaining  to 
railroads  reflect  special  treatment  for  a  particular  industry  and 
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The  Honorable  Nick  Joe  Rahall 
June  25,  1993 
Page  2 


their  employees  in  bankruptcy  and  thus  constitute  precedent  for 
similar  treatment  to  be  accorded  to  former  employees  of  bankrupt 
motor  carriers. 

Sincerely, 


Marc  J.  Fink 
MJF/tsg 
11459.0009,01.00.10 
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Mr.  Rahall.  If  there  are  no  further  questions  I  just  want  to  con- 
clude by  commending  the  panel  for  their  excellent  testimony  and, 
most  importantly,  as  I  noted  in  the  very  beginning  of  today's  pro- 
ceedings, coming  forth  with  legislative  recommendations  for  a  solu- 
tion to  this  matter.  I  think  that  shows  a  desire  to  resolve  this  issue 
and  get  it  behind  us,  as  we  would  all  like  to  do.  So  I  commend  you 
for  that. 

Mr.  Hall.  Thank  you  very  much. 

Mr.  Nyhan.  Thank  you. 

Mr.  Fink.  Thank  you. 

Mr.  Rahall.  Our  next  witness  is  Thomas  J.  Donohue,  President 
and  Chief  Executive  Officer,  American  Trucking  Associations. 

Tom,  we  welcome  you  to  the  subcommittee.  We  have  your  testi- 
mony, I  think,  somewhere  in  here.  You  may  proceed  as  you  desire. 

TESTIMONY  OF  THOMAS  J.  DONOHUE,  PRESmENT  AND  CHIEF 
EXECUTIVE  OFFICER,  AMERICAN  TRUCKING  ASSOCIATIONS 

Mr.  Donohue.  Thank  you,  Mr.  Chairman  and  Members  of  the 
committee.  I  welcome  this  opportunity  to  present  the  American 
Trucking  Associations'  views  on  the  various  legislative  proposals  to 
resolve  the  imfiled  rates  problem  that  has  confronted  shippers,  car- 
riers, crechtors,  and  Congressmen  and  others  for  more  than  eight 
years. 

I  would  like  to  start  by  congratulating  Chairman  Mineta,  Mr. 
Shuster,  yourself,  Mr.  Chairman,  Mr.  Petri  and  Mr.  Lipinski  for 
their  efforts  to  develop  a  solution  to  this  problem,  a  problem  that 
goes  far  beyond  the  trucking  industry.  It  is  a  problem  that  chal- 
lenges the  credibility  of  the  basic  business  relationships  between 
carrier  and  shipper. 

ATA's  position  as  the  national  organization  of  the  trucking  indus- 
try has  led  it  to  become  deeply  involved  in  the  negotiating  process 
leading  up  to  these  bills.  We  have  been  involved  even  though  our 
members  are  not  directly  involved  in  any  of  the  ongoing  legal  con- 
flicts and  I  might  add,  even  though  ATA  does  not  get  any  dues 
from  bankrupt  motor  carriers.  We  become  involved  because  we 
have  an  interest  in  safeguarding  the  fundamental  carrier  shipper 
relationship  that  is  the  foimdation  of  our  business. 

With  that  in  mind,  we  have  concluded  that  H.R.  2121  deserves 
the  full  support  of  the  trucking  industry. 

Now,  we  also  want  to  work  witii  you  in  an  aggressive  way  not 
only  to  support  this  legislation,  but  to  pass  it  because  the  unified 
rates  issue  is  a  cloud  that  hangs  over  our  industry  and  the  rela- 
tionships that  we  have  with  our  shippers. 

Now,  as  in  any  legislation  and  this  one  in  particular,  there  are 
a  number  of  technical  issues  that  concern  us,  but  we  imderstand 
that  there  has  been  substantial  agreement  under  the  leadership  of 
your  staff  between  all  the  parties  that  should  bring  us  to  a  resolu- 
tion of  the  technical  issues.  We  should  not  let  those  technical  issues 
stand  in  the  way  of  a  bill  that  is  in  the  best  interests  of  all  the 
industries  and  is  the  best  solution  yet  developed  for  this  problem. 

I  can't  tell  you  how  many  calls  we  get  every  week  from  shippers 
who  say,  how  do  I  protect  myself,  and  go  forward  in  the  future? 
How  can  I  know  that  my  relationships  with  the  trucking  industry 
are  as  described?  How  do  I  avoid  being  hauled  into  court  sometime 
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on  behalf  of  someone  who  is  representing  a  carrier  that  has  long 
since  gone  bankrupt? 

Mr.  Chairman,  I  think  you  know  we  have  something  in  the  area 
of  2,000  bankruptcies  a  year. 

There  is  the  general  background  that — we  all  understand — that 
undercharges  generally  come  about  because  some  time  ago  a  car- 
rier and  a  shipper  agreed  on  a  freight  rate  but  the  carrier  inten- 
tionally or  inadvertently  failed  to  file  that  rate  and  the  tariff  with 
the  ICC.  The  shipper  was  billed  for  the  lower  rate  which  was  the 
agreed  upon  rate  rather  than  the  higher  filed  rate,  and  paid  his 
money.  The  carrier  later  files  for  bankruptcy,  and  the  trustees  and 
their  lawyers  on  behalf  of  those  creditors  try  to  collect  the  higher 
rate. 

Now,  when  trustees  take  shippers  to  court,  the  shippers,  their 
only  defense  to  avoid  paying  the  full  filed  rate  is  to  ask  the  court 
to  refer  them  to  the  ICC  where  the  shipper  can  challenge  the  rea- 
sonableness of  the  filed  rate.  This  process  is  expensive,  time-con- 
suming and  ftightening. 

You  know,  Mr.  Chairman,  I  heard  a  great  analogy  about  this.  It 
is  like  you  went  and  bought  a  suit  down  in  West  Virginia  about  a 
year  and  a  half  or  two  years  ago 

Mr.  Rahall.  I  buy  all  my  suits  there.  I  buy  American,  too. 

Mr.  DONOHUE.  Would  you  like  to  put  in  the  record  who  is  selling 
the  suits?  No.  But  if  they  called  you  up  this  afternoon  and  said, 
Mr.  Rahall,  do  you  remember  that  gray  suit  you  got  two  years  ago, 
do  you  remember  you  paid  $142  and  it  was  on  sale?  Well,  send  us 
$120  more,  because  we  miscalculated  how  that  was  to  be  priced. 
Somebody  made  an  error.  And  now  I  don't  suspect  you  would  be 
sending  them  the  additional  $120. 

The  deal  is  that  this  system  needs  to  be  changed,  and  that  is 
why  the  Chairman,  Mr.  Shuster,  others,  and  yourself,  are  giving 
the  lead  on  this,  have  come  forward,  and  we  need  to  resolve  it. 

Recently  a  new  type  of  undercharge  case  has  come  up.  In  these 
cases  the  trustee  asserts  that  a  tariff  actually  on  file  with  the  ICC 
is  unlawful  and  says  that  a  higher  rate  contained  in  another  tariff 
is  applicable. 

These  claims  usually  involve  tariffs  where  the  shipper  is  identi- 
fied with  a  code,  coded  tariffs.  Your  bill  resolves  this  problem. 

I  know  there  are  some  discussions  going  on  in  the  ICC  about 
this,  but  this  needs  to  be  taken  care  of  legislatively. 

I  would  like  to  mention  the  two  technical  issues  that  we  have  a 
little  concern  about.  First,  we  would  Uke  to  have  the  Congress  clar- 
ify a  method  used  by  the  ICC  to  decide  when  a  rate  is  reasonable. 
We  believe  the  ICC  should  apply  the  rate  reasonableness  provisions 
Section  10701(e)  of  the  ICC  Act  to  all  rate  reasonableness  claims 
by  the  shippers. 

In  several  recent  cases  the  ICC  has  created  its  own  rate  compari- 
son test  to  determine  the  reasonableness  of  a  filed  rate  basically. 
I  hate  this  word,  they  call  it  a  low-ball  rate.  The  lowest  rate  of 
transport  for  the  same  freight  is  considered  the  industry  standard 
under  the  test,  and  shippers  are  free  to  retroactively  challenge  the 
reasonableness  of  the  carrier's  rate  and  even  to  seek  restitution. 

If  the  ICC  is  allowed  to  continue  to  retain  this  rate  comparison 
test,  we  may  just  be  trading  an  undercharge  crisis  for  an  over- 
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charge  crisis.  My  written  testimony  has  a  lot  of  material  on  that. 
I  am  not  sure  I  understand  it  as  well  as  your  own  staff.  But  I  hope 
that  we  get  some  consideration. 

I  think  I  would  like  to  get  the  Members'  attention  on  one  very 
serious  matter,  and  that  is  that  common  carriers  should  be  re- 
quired to  show  all  discounts  or  reductions  of  the  filed  rate  on  their 
freight  bill.  This  is  needed  to  reduce  a  billing  and  collection  prac- 
tice which  has  developed  in  the  shipping  industry  which  we  believe 
has  a  potential  to  lead  to  a  crisis  as  troubling  as  undercharge. 

This  is  the  scenario.  It  involves  a  shipper  and  carrier  agreeing 
to  a  discounted  freight  charge  but  the  shipper  requires  the  carrier 
to  issue  a  freight  bill  for  the  full  undiscoimted  amount.  The  shipper 
then  pays  the  agreed  upon  discounted  rate  but  uses  the  phantom 
rate  freight  bill  to  recover  inflated  amounts  from  the  shipper's  cus- 
tomer. We  are  sort  of  in  the  middle  of  that.  It  sort  of  smacks  of 
not  being  very  ethical  and  it  doesn't  make  sense  to  me. 

ATA  believes  an  addition  should  be  added  to  the  bill  that  would 
require  common  carriers  to  show  on  the  bill  the  actual  freight 
charges  and  any  discounts  off  the  filed  rate.  We  have  some  mate- 
rial on  that  in  the  written  testimony  as  well. 

Let  me  conclude,  Mr.  Chairman,  by  saying  that  we  believe  the 
bill  introduced  by  Chairman  Mineta  and  Representative  Shuster 
with  the  technical  adjustments  I  have  suggested  is  the  best  means 
to  resolve  the  undercharge  issue  and  prevent  similar  crises  from 
flaring  up  in  the  future. 

I  urge  the  subcommittee  and  the  Congress  to  act  very  quickly  to 
resolve  this  undercharge  issue.  Not  only,  for  the  benefit  of  the  ship- 
pers, but  also  American  business.  If  I  might  also  add,  for  the  em- 
ployees, because  while  this  confusing  system  is  in  place,  there  is 
not  going  to  be  the  type  of  opportunity  to  grow  and  develop  and  ex- 
pand our  relationship  with  shippers  tiiat  there  otherwise  would  be. 

We  get  telephone  calls  every  day  inquiring  as  to  the  integrity  of 
the  system.  And  this  system  has  been  built  for  years  and  years  and 
years  on  the  integrity  of  our  rates.  We  need  to  do  something  about 
this.  I  commend  you  for  doing  it,  and  we  are  very  anxious  to  help 
you  pass  it. 

Mr.  Rahall.  Thank  you. 

The  Chair  would  like  to  recognize  the  Ranking  Minority  Member 
of  the  full  committee,  Bud  Shuster. 

Mr.  Shuster.  Thank  you  very  much,  Mr.  Chairman. 

Thank  you,  Mr.  Donohue.  It  is  excellent  testimony. 

This  is  an  important  piece  of  legislation.  I  would  have  been  here 
all  day  today,  Mr.  Chairman,  except  for  a  minor  little  problem  of 
4,000  jobs  in  my  congressional  district  which  are  under  the  chop- 
ping block  imder  the  BRAC,  Base  ReaUgnment  Closure  Commis- 
sion, Process.  I  cannot  overemphasize  the  importance  of  solving 
this  problem  and  solving  it  quickly. 

As  you  know,  I  introduced  my  own  legislation,  but  I  am  quite 
prepared  to  vigorously  support  Chairman  Mineta's  bal£inced  com- 
promise. We  have  got  to  fix  this  problem. 

I  have  been  saying  there  is  $32  bilUon  tied  up  that  could  other- 
wise be  used  for  investment  and  to  stimulate  our  economy.  I  am 
told  that  the  Department  of  Transportation  this  morning  said  it  is 
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$38  billion  rather  than  $32  billion.  So  I  am  delighted  to  correct  my 
statistic. 

We  talk  about  an  economic  stimulus  program.  Here  are  billions 
of  dollars  that  can  be  freed  up  to  be  invested  in  our  economy,  and 
to  right  a  terrible,  in  my  judgment,  unethical  wrong.  So  I  just  very 
strongly  support  this  legislation. 

Thank  you. 

Mr.  Rahall.  Tom,  let  me  ask  you,  how  widespread  in  the  indus- 
try is  the  practice  of  giving  phantom  discoimts? 

Mr.  DONOHUE.  Well,  Mr.  Chairman,  it  is  probably  not  as  wide- 
spread as  some  would  suggest,  however,  it  is  probably  a  lot  wider 
spread  than  others  would  like  to  admit.  If  you  had  a  bunch  of  ship- 
pers in  this  room  and  asked  for  a  show  of  hands,  there  would  be 
an  immediate  grabbing  of  the  chair. 

I  think  it  is  confined  to  some  specific  types  of  fi'eight  movement. 
It  is  more  likely  to  be  in  the  LTL  business,  although  I  hear  more 
and  more  in  the  truckload  business  there  is  some  of  this. 

I  would  simply  say  for  the  benefit  of  the  shipper  and  carrier  that 
I  am  sure  in  most  instances  it  is  not  done  with  the  full  knowledge 
of  the  senior  management  of  the  company.  In  most  businesses,  it 
is  probably  not  seen  as  an  intentional  wrong,  because  I  would  like 
to  put  the  best  face  on  people's  intentions.  But  it  is  fundamentally 
at  variance  with  what  I  consider  the  ethical  principles  under  which 
we  ought  to  set  our  rates  and  collect  our  fees. 

For  a  shipper  to  send  a  bill  to  a  consignee  in  West  Virginia  that 
has  a  rate  on  it  that  is  significantly  less  than  he  paid  the  carrier, 
and  then  collect  it,  is  to  in  fact  rsdse  his  prices  and  not  tell  him. 
If  it  is  half  of  what  I  think  it  is,  it  is  too  much.  But  I  will  give  ev- 
erybody the  benefit  of  the  doubt  and  say  it  is  not  intentional  and 
it  hasn't  been  well  thought  out,  but  it  should  be  fixed. 

Mr.  Rahall.  You  mentioned  the  cloud  that  exists  over  your  rela- 
tionship with  your  shippers  because  of  this  whole  undercharge 
issue.  Looking  to  the  future,  what  do  you  think  will  be  the  long- 
term  effects  if  this  problem  is  not  solved  legislatively? 

Mr.  DONOHUE.  Mr.  Shuster  raised  a  very  interesting  question, 
and  that  is,  is  this  a  $3  billion  problem  or  $38  billion  problem?  De- 
pending on  what  the  courts  eventually  decide.  Those  that  invest  in 
advancing  our  economy  have  to  hedge  their  bets,  so  there  is  a  lot 
of  money  tied  up  in  here. 

Second,  I  think  there  is  a  great  sense  of  the  integrity  of  the  pric- 
ing process,  and  I  think  that  has  made  it  particularly  difficult  for 
some  very  small  carriers  and  others  who  don't  have  major  com- 
puter systems  and  ways  to  verify  their  positions.  I  think  this  prob- 
lem can  fall  on  small  LTL  carriers  and  others. 

Third,  I  think  there  is  a  sort  of  an  uneasiness  in  our  business 
when  people  are  waiting  for  these  lawyers  and  others  involved  in 
this  process  to  find  a  way  to  come  back  and  start  trying  to  file 
against  existing  carriers  and  existing  shipper  relationships  when 
nobody  has  gone  out  of  business. 

I  think  that  you  can  refer  to  the  technicalities  of  the  filing  proc- 
ess down  at  the  ICC.  I  don't  know  if  you  have  ever  been  down  in 
that  filing  room,  but  it  is  a  very  interesting  experience.  It  looks  like 
a  bombshell  has  hit  it.  But  they  are  fixing  it. 
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So  I  think  everybody  has  a  sense  that  this  is  bad  and  it  could 
get  worse.  And  that  is  why  everybody  is  wilhng  to  rally  around  and 
try  to  get  it  fixed. 

You  know,  often  I  ask  myself,  why  are  we  spending  so  much  time 
and  energy  on  this?  The  bankrupt  carriers  are  gone,  the  shippers 
have  a  problem  with  somebody  else,  but  we  are  in  the  middle  of 
this  deal,  and  we  carry  80  percent  of  all  the  dollar  value  of  all  the 
freight  that  is  moved.  We  carry  it  all  around  this  country. 

We  employ  one  out  of  every  12  civilian  workers  in  this  country. 
We  have  an  obligation  to  participate  in  solving  this  problem  if  the 
integrity  of  our  process  is  going  to  continue. 

Mr.  Rahall.  If  it  is  not  resolved,  do  you  think  shippers  will  move 
to  private  carriage? 

Mr.  DONOHUE.  I  think  there  are  certainly  particular  shippers 
that  have  concern  about  that. 

If  you  are  a  shipper  looking  at  the  situation  when  their  is  a  little 
trouble,  with  a  tough  couple  of  months  and  margins  shift  you  are 
liable  to  conclude  we  are  not  to  give  any  more  business  to  a  carrier, 
because  if  you  do,  you  may  be  at  risk  if  there  is  a  bankruptcy. 

You  then  are  assuring  bankruptcy  because  a  whole  series  of  peo- 
ple may  take  their  business  away  for  similar  reasons  and  not  be- 
cause they  have  any  problem  with  the  service  provided.  Then  a 
company  is  in  really  serious  trouble. 

And  yes,  I  think  they  could  go  to  more  private  carriage,  or  they 
could  take  all  their  business  to  the  very  strong  regional  and  na- 
tional carriers  that  they  know  are  in  good  shape.  It  hurts  the  mar- 
ginal guy,  usually  a  family  business  or  a  slightly  larger  one  trying 
to  make  it.  And  you  can't  blame  the  shippers  because  they  are  look- 
ing at  history,  and  they  will  say  somebody  is  hable  to  be  back  after 
us  in  the  next  couple  of  months. 

I  think  the  legislation  proposed  here  brings  common  sense  to  a 
very  unfortunate  circumstance.  And  we  ought  to  do  it  now. 

Mr.  Rahall.  I  note  in  your  statement,  or  the  statement  you 
made,  that  for  the  shippers  and  motor  carrier  industry  Section 
10701(e)  should  be  the  standard.  EarUer  today  when  I  pressed 
Chairlady  McDonald  on  this  point  she  noted  the  Georgia  Pacific 
proceeding  was  not  finalized,  that  the  ICC  may  not  be  ignoring  this 
statutory  standard. 

However,  am  I  correct  that  the  ICC  has  to  date  given  every  indi- 
cation that  it  is  devising  some  other  standard  other  than  what  is 
expressed  in  10701(e)? 

Mr.  DONOHUE.  Mr.  Chairman,  I  have  two  reactions  to  that.  One, 
I  get  different  smoke  signals,  some  along  that  line,  some  along  the 
other  line.  Then  I  read  some  things  today  that  they  are  looking  to 
make  some  changes  with  the  appointments  the  President  will 
make. 

I  think  a  resolution  that  comes  here  fi-om  the  Congress  might  be 
far  better  for  everyone  concerned  than  a  resolution  that  is  only  in 
ICC  regulation.  I  am  not  sure  where  the  ICC  will  go. 

I  do  believe  I  have  received  a  lot  of  encouragement  that  the  staffs 
and  everybody  else  involved  in  the  Teamsters  and  can  work  some- 
thing out  with  the  10701(e).  I  support  that.  And  I  encourage  that. 


169 

But  I  don't  want  to  stop  the  process  during  that  negotiation. 
Let's  just  keep  moving  ahead,  let's  solve  that  if  we  can,  but  let's 
pass  this  legislation. 

Mr.  Rahall.  Thank  you. 

The  gentleman  from  Illinois,  Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  was  wondering  if  we  could  stop  right  here  and 
take  a  vote  on  Congressman  Mineta's  bill  immediately.  It  would 
save  us  a  lot  of  time,  energy.  Could  we  do  that? 

Mr.  Rahall.  The  Chair  refers  to  his  earlier  statement.  He  wishes 
to  be  an  honest  broker  on  this  issue. 

Mr.  Lipinski.  I  am  sure  you  are  an  honest  broker.  I  just  thought 
we  could  have  a  vote  right  now. 

I  would  like  to  simply  say  that  this  suit  and  tie,  socks,  shoes  I 
have  on  was  purchased  in  the  3rd  Congressional  District  in  Illinois. 
It  is  all  American  made. 

And  for  the  record,  I  also  wanted  to  state  that  the  central  State 
pension  fund  headquarters  is  not  located  in  my  congressional  dis- 
trict as  has  been  reported.  That  is  all  I  have  to  say  at  the  present 
time. 

Thank  you. 

Mr.  RAkALL.  Well,  before  excusing  you,  do  you  wish  to  make  any 
statement  on  Senator  Breaux's  transportation  fuels  tax  proposal? 

Mr.  DONOHUE.  Mr.  Chairman,  I  am  afraid  that  I  have  made  suf- 
ficient statements  about  that,  and  we  are  supposed  to  hear  some- 
thing this  afternoon  from  the  Senate  committee,  so  perhaps  we  will 
be  making  some  statements  tomorrow.  But  I  hope  we  can  be  stand- 
ing together  making  them,  because  we  have  a  common  interest  in 
spending  the  fuel  tax,  to  build  the  roads  and  bridges  and  access 
areas  that  we  need  to  move  all  of  these  clothes  that  have  been 
bought  in  West  Virginia  and  Illinois.  I  look  forward  to  visiting  with 
you  on  that  very  soon. 

Mr.  Rahall.  Thank  you. 

Mr.  DONOHUE.  Thank  you  very  much. 

Mr.  Rahall.  Our  next  witness  is  Mr.  James  C.  Fox,  former  Vice 
President  and  Treasurer,  Transcon,  Arcadia,  California,  represent- 
ing the  Creditors  Alliance  to  Preserve  Freight  Undercharge  Assets. 

Mr.  Fox,  we  welcome  you  to  the  subcommittee. 

TESTIMONY  OF  JAMES  E.  FOX,  FORMER  VICE  PRESIDENT  AND 
TREASURER,  TRANSCON,  ON  BEHALF  OF  THE  CREDITORS 
ALLIANCE  TO  PRESERVE  FREIGHT  UNDERCHARGE  ASSETS, 
ACCOMPANIED  BY  JOSEPH  L.  STEINFELD,  JR.,  COUNSEL 

Mr.  Fox.  Thank  you. 

With  me  is  Mr.  Joseph  Steinfeld,  counsel  for  Transcon  lines  and 
the  Creditors  Alliance. 

Mr.  Chairman  and  Members  of  the  committee,  my  name  is 
James  E.  Fox.  I  am  a  certified  public  accountant  with  degrees  in 
finance  and  accounting. 

In  1980,  just  as  deregulation  began  in  the  motor  carrier  industry, 
I  joined  Transcon  Lines,  eventually  becoming  its  Vice  President 
and  Treasurer.  I  remained  with  Transcon  Lines  until  shortly  before 
the  bankruptcy  began. 
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In  June  1990,  when  the  bankruptcy  court  appointed  a  trustee,  he 
appointed  me  to  help  administer  the  estate. 

Prior  to  the  bankruptcy,  Transcon  Lines  was  one  of  the  10  larg- 
est less-than-truckload  trucking  companies  in  the  United  States.  In 
its  last  full  year  of  operations,  Transcon  Lines  had  approximately 
3,800  employees  and  revenues  of  over  $225  million. 

I  would  lUie  to  digress  a  moment  here  and  make  mention  that 
Mr.  Downey  earlier  had  said  bankruptcies  in  trucking  were  very 
similar  to  bankruptcies  in  general,  which  is  true,  but  as  noted  in 
The  New  York  Times  this  morning,  in  the  St.  Johnsbury  announce- 
ment that  has  been  brought  up  earlier,  that  indeed,  the  top  50 
trucking  companies  operating  in  1978,  by  last  year  all  but  nine  had 
either  closed  or  merged.  So  while  the  overall  failure  rate  is  the 
same,  we  are  dealing  with  the  situation  where  if  we  compared  it 
to  the  Fortime  500,  we  would  have  only  90  of  those  companies  in 
existence  today.  . 

During  the  late  1980s,  Transcon  Lines  operated  at  a  deficit 
caused  in  large  part  by  rising  costs,  increasing  competition  due  to 
deregulation,  and  depressed  net  freight  rates.  Freight  rate  instabil- 
ity promoted  by  the  ICC's  negotiated  rate  policy  and  the  ICC's  fail- 
ure to  enforce  its  own  rate  and  credit  regulations  caused  this. 

Transcon  Lines  financed  its  deficit  operations  through  various 
measures,  including  wage  concessions  from  its  employees,  defaults 
on  payments  to  their  pension  and  health  and  welfare  benefit  funds, 
failure  to  perform  environmental  remediation  at  polluted  truck  ter- 
minals throughout  the  United  States,  and  failure  to  pay  other 
creditors. 

The  fi*eight  imdercharges  that  shippers  want  to  keep  are  m  part 
the  proceeds  of  the  obUgations  that  Transcon  Lines  failed  to  meet 
to  its  employees,  their  benefit  fimds,  the  environment,  and  the 
creditors.  All  but  two  of  Transcon  Lines'  3,800  employees  have  lost 
their  jobs  at  Transcon.  The  former  employees  and  their  pension 
funds  are  owed  $77  miUion.  They  won't  get  paid,  and  neither  will 
the  taxes  owed  on  those  wages  be  paid  if  Congress  limits 
Transcon's  abihty  to  recover  fi*eight  undercharges  owed  to  it. 

Further,  Transcon  Lines  also  failed  to  pay  approximately 
$1,700,000  in  prebankruptcy  withholding  tax  due  to  the  IRS.  That 
claim  won't  be  paid  either  if  Congress  hmits  Transcon  Lines'  abihty 
to  recover  undercharges. 

Freight  undercharges  £ire  the  largest  assets  of  the  Transcon 
Lines'  bankruptcy  estate.  Monies  owed  Transcon  range  from  $70 
million  to  $160  million. 

I  would  like  to  digress  again  here  in  that  the  figure  most  used 
by  the  ICC  for  Transcon  is  $1  bilUon  in  imdercharges.  There  is  no 
way  that  is  ever  going  to  be  close.  I  also  believe  that  the  $30-  to 
$38  biUion  imdercharge  liability  that  has  bandied  about  today  by 
various  parties  cannot  be  supported  by  any  thoughtful  analysis. 

Of  course,  our  recovery  of  the  $70  million  to  $160  miUion  as- 
svunes  that  Congress  does  not  change  the  law  and  that  the  ICC 
abandons  its  current  policy  of  opposing  the  collection  of  filed  rates. 
The  basic  facts  are  set  forth  in  the  responses  given  by  Transcon 
Lines'  Trustee  to  the  questionnaire  sent  by  the  General  Accoimting 
Office.  Those  responses  have  been  submitted  to  both  the  GAO  and 
this  committee. 
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I  have  prepared  a  chart  of  the  Transcon  Lines  estate  financial 
position  based  on  the  numbers  given  to  the  GAO.  For  the  purposes 
of  this  chart,  I  have  valued  the  undercharge  receivables  at  $115 
million  as  opposed  to  $160  million.  The  $115  million  figure  is  net 
of  the  amount  that  would  be  recovered  by  all  professionals  involved 
in  the  audit  and  collection  process,  and  all  expenses  incurred  in  col- 
lection. 

The  uncollected  undercharge  represents  96  percent  of  Transcon's 
remaining  assets.  The  chart  demonstrates  the  impact  of  wiping  out 
the  undercharge  collection  on  the  Transcon  estate.  If  the  under- 
charges are  eliminated,  as  they  would  be  in  the  Mineta  and  Shu- 
ster  bills,  no  money  would  be  available  for  former  employees,  pen- 
sion or  benefit  funds,  taxes,  conveniental  claims  or  any  other  credi- 
tor. 

I  would  like  to  point  out  that  as  opposed  to  other  bankrupt  car- 
riers, Transcon  has  been  under  restrictions  from  the  9th  Circuit 
during  the  pendency  of  the  lawsuit  with  the  I.C.C,  and  we  have 
only  collected  $4,600,000  in  undercharges  to  date.  To  the  relief  of 
some  of  our  small  shippers,  we  do  not  go  after  the  secret-coded  ac- 
counts, and  have  not  for  18  months.  We  also  do  not  try  to  collect 
undercharges  from  charitable  organizations. 

Our  total  assets,  counting  $2  million  of  property  and  $2.9  milUon 
in  cash  that  we  have  right  now,  if  we  were  to  receive  no  under- 
charges, would  go  to  pay  professional  administrative  expenses  of 
the  trustee,  his  attorneys',  accountants,  and  they  would  not  be  paid 
100  percent.  There  would  be  no  assets  available  to  pay  any  unse- 
cured creditors,  regardless  of  priority. 

If  we  are  fortiinate  and  we  collect  the  maximum  amount  we 
could,  we  would  collect  $115  million  plus  that  same  $4,900,000  that 
we  had.  That  would  result  in  all  priority  claims,  including  the  pri- 
ority portion  of  the  wage  and  pensions  would  be  paid,  plus  an  addi- 
tional 41  cents  per  share  for  the  unsecured  creditors. 

Now,  I  personally  believe  the  41  cents  per  share  would  be  higher 
because  we  haven't  analyzed  these  claims.  I  know  there  is  a  lot  of 
duplicates.  If  we  collect  the  low  end  of  the  trustees'  estimate  of  $70 
million,  we  will  still  pay  100  percent  of  the  administrative,  the  pri- 
ority wage  and  pension  and  the  taxes,  and  we  will  have  15  cents 
left  for  every  dollar  on  the  general  unsecured  creditors. 

In  fact,  if  we  only  collected  $20  million,  we  would  still  have 
enough  to  pay  the  priority  wage  and  pension  claims,  but  unfortu- 
nately the  government  will  have  to  take  a  haircut,  in  its  claim. 

Gentlemen,  that  is  the  end  of  my  statement.  If  you  have  any 
questions,  I  would  be  happy  to  answer  them.  I  can  only  answer 
specifically  to  Transcon  Lines.  If  you  have  something  more  related 
to  the  creditors  alliance,  you  may  want  to  address  them  to  Mr. 
Steinfeld. 

Mr.  Rahall.  I  do  have  two  questions  as  they  relate  to  Transcon, 
Mr.  Fox. 

First,  the  decision  to  pursue  undercharge  claims  based  upon  ac- 
count code  tariffs  and  alleged  invalid  contract  and  carriage. 

Mr.  Fox.  I  am  sorry,  could  you  start  that 

Mr.  Rahall.  Who  initially  made  the  decision  to  pursue  under- 
charge claims  based  upon  account  code  tariffs  and  alleged  invalid 
contract  carriage? 
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Mr.  Fox.  It  would  be  difficult  to  say.  The  secret  codes  were  a 
throwaway  argument  that  we  went  in  when  the  ICC  first  sued  us. 
And  we  went  in,  presented  that  argument  to  Judge  Hill,  and  we 
didn't  expect  to  win  on  it.  We  were  surprised  when  we  won  on  it. 

We  didn't  fully  reahze  the  impact  until  after  we  won,  and  in  ret- 
rospect I  wish  we  hadn't  put  that  one  in  because  it  has  caused 
more  grief  than  it  is  worth. 

Mr.  Steinfeld.  Let  me  also  add,  if  you  don't  mind,  since  I  was 
involved  in  that  litigation,  that  Transcon  Lines  never  intended  to 
sue  on  shipper  codes.  Transcon  Lines  was  pursuing  and  is  still  at- 
tempting to  collect  what  are  called  late-pay  receivables.  These  are 
claims  when  shippers  did  not  pay  their  freight  charges  within  90 
days.  These  are  the  deadbeat  shippers  as  well  as  the  large  shippers 
that  simply  extorted  money  at  the  end  of  the  bankruptcy  or  prior 
to  the  banlaiiptcy,  the  end  of  the  corporate  existence  of  Transcon 
Lines. 

However,  the  ICC  intervened  and  filed  an  enforcement  action 
against  the  trustee  and  threatened  to  shut  down  the  entire  audit 
and  tried  to  tie  up  all  of  the  assets  right  in  the  beginning.  As  a 
result,  as  a  defensive  measure,  it  was  pled  that  not  only  did  we 
have  the  absolute  right  to  coUect  the  90-day  late-pay  issue,  but  the 
codes  themselves  were  illegal. 

Interestingly  enough,  the  district  court  agreed  with  us,  and  that 
set  forth  the  frenzy,  I  suppose,  on  secret  codes.  The  9th  Circuit  re- 
versed on  other  grounds,  grounds  of  standing.  The  9th  Circuit  deci- 
sion was  not  reviewed  by  the  Supreme  Court,  as  certiorari  was  de- 
nied yesterday. 

The  issue  of  secret  codes  has  really  never  been  addressed,  and 
that  is  why  the  committee  has  been  presented  with  that  by  other 
witnesses  here.  The  lawfulness  of  those  codes  has  not  been  ad- 
dressed by  the  courts.  The  only  court  decision  involving  the  lawful- 
ness of  it  was  that  they  were  not  lawful,  however  that  case  was 
overturned  on  other  grounds. 

Nonetheless,  to  answer  your  question,  we  have  always  tried  to 
seek  legitimate  garden-variety  undercharge  claims.  The  contract 
carriage  claims  £ire  no  different  than  other  contract  carriage  claims 
asserted  in  other  bankruptcies.  District  courts  and  bankruptcy 
courts  around  the  country  have  recognized  that  not  every  contract 
is  indeed  a  bona  fide  contract.  And  every  time  a  shipper  says  that 
"I  have  a  claim  for  contract  carriage"  doesn't  mean  it  is  so. 

Those  are  litigated  issues.  The  ICC  has  intervened  on  those  is- 
sues. We  have  the  ICC  as  our  opponent  in  all  these  cases.  They 
have  a  staff  of  18  lawyers  that  have  actively  Utigated  with 
Transcon  every  step  of  the  way  to  try  and  prevent  collections.  The 
ICC  has  never  once  come  in  and  said.  One  of  our  undercharges  is 
correct.  It  would  be  wonderful  if  our  government  would  come  in  one 
time  and  simply  say.  You  have  a  valid  right  to  collect.  Shipper,  you 
ought  to  pay.  That  has  not  occurred. 

We  feel  we  have  been  unfortunately  castigated  in  the  press. 
There  isn't  $32  billion  at  stake.  There  isn't  $1  billion  at  stake.  But 
there  is  potentially  over  $100  million  at  stake.  That  money,  if  we 
c£m  collect  even  a  small  portion  of  it,  will  definitely  go  to  pay  prior- 
ity wage  claims. 
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We  have  no  secured  debt.  There  is  no  secured  debt  in  Transcon. 
Every  dollar  we  collect,  50  cents  on  the  dollar  now  goes  to  the  es- 
tate. That  figure  will  rise  to  80  cents  on  the  dollar  very  quickly. 

The  formulation  that  has  been  talked  about  of  20  percent  to  80 
percent — rather,  80  percent  going  to  the  collection  agents,  is  simply 
untrue  in  our  bankruptcy,  and  is  not  true  throughout  the  country, 
only  in  the  rare  exceptions,  only  with  the  very  oldest  bankruptcy 
which  have  very  little  meaning  today. 

Mr.  Rahall,  On  the  basis  of  yesterday's  Supreme  Court  position, 
will  any  monies  that  have  been  collected  be  refunded  to  snippers? 

Mr.  Steinfeld.  I  will  answer  that,  too.  We  have  already  re- 
funded. In  fact,  very  little  monies  were  collected  on  the  secret  codes 
issue.  There  was  some  period  of  time  when  there  were  some  uncer- 
tainties when  the  estate  collected  about  $60,000.  All  monies  have 
been  refunded  to  shippers  with  regard  to  that,  that  decision  by  the 
Supreme  Court  yesterday. 

So  unlike  perhaps  other  bankruptcies,  Transcon  has  never  col- 
lected a  dime  of  secret-code  money  that  hadn't  already  been  re- 
turned. And  even  money  that  was  collected  was  never  spent,  it  was 
held  in  trust. 

Mr.  Fox.  And  was  returned  with  interest. 

Mr.  Rahall.  Thank  you,  gentlemen. 

The  gentleman  from  Illinois,  Mr.  Lipinski. 

Mr.  Lipinski.  Good  afternoon,  gentlemen.  Thank  you  for  being 
here. 

From  your  testimonies  thus  far  it  would  appear  to  me  that  xin- 
demeath  my  legislation,  you  would  still  have  an  opportunity  to  col- 
lect some  money.  Under  Congressman  Mineta's  bill,  you  wouldn't 
really  be  able  to  collect  anything,  or  if  you  could  collect  anjrthing, 
it  would  be  very  small  amounts.  Accurate? 

Mr.  Fox.  Yes,  sir. 

Mr.  Steinfeld.  If  I  might  just  add,  Congressman  Lipinski, 
Transcon  Lines'  bankruptcies  occurred  in  May  of  1990,  correct? 

Mr.  Fox.  Correct. 

Mr.  Steinfeld.  So  PIE  went  a  little  fiirther.  But  we  are  in  May 
of  1990  when  we  were  placed  in  involuntary  bankruptcy,  by  the 
Central  States  and  other  pension  plans  because  of  defaulting  on 
pension  benefits.  Prior  to  that  time,  there  were  huge  wage  conces- 
sions made  by  the  employees,  all  of  which  are  not  even  reflected 
in  their  claims. 

The  amount  of  claims  is  about  $70  million  in  employee  wage 
claims,  don't  even  reflect  the  givebacks  that  the  unions  have  given. 
But  under  Congressman  Mineta's  bill,  the  Maislin  case  would  be 
reversed.  For  any  claims  that  arise  prior  to  September  30th,  1990, 
every  single  one  of  our  claims  would  arise  prior  to  that  date. 
Hence,  they  would  be  subject  to  that  provision. 

The  ICC  has  announced  its  intention  to  apply  basically  the  same 
negotiated  rates  standard  that  it  applied  prior  to  Maislin.  Our  firm 
participated  in  the  Maislin  case.  We  put  a  document  before  the 
court  and  in  that  document  we  tracked  every  case  that  went  to  the 
ICC  under  the  negotiated  rates  standard. 

In  that  document,  we  showed  there  were  about  $10  million  in  un- 
dercharges regarding  negotiated  rates.  The  ICC  honored  only 
$6,000  that  they  didn't  wipe  out  on  unreasonable  practices;  99.9 
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percent  of  all  plaintiffs*  claims  were  wiped  out  on  that  very  sim- 
plified, a  deal  is  a  deal  standard.  That  is  all  it  is,  a  deal  is  a  deal 
standard. 

If  you  can  document  there  was  some  agreement  between 
Transcon  and  the  shipper,  that  there  was  a  deal  to  charge  some- 
thing other  than  the  filed  rate,  that  is  it.  And  I  submit  that  it  won't 
be  very  difficult  for  shippers  to  be  able  to  produce  documents  like 
that.  And  we  would  have  no  way  of  rebutting  it  since  we  are  in 
bankruptcy  for  three  and  a  half  years  and  we  wouldn't  have  any 
type  of  records  or  employees  that  could  rebut  statements. 

Mr.  LIPINSKI.  Do  you  have  an5rthing  you  would  like  to  add? 

Mr.  Fox.  No. 

Mr.  LiPlNSKl.  Because  I  had  four  or  five  questions  down  here,  but 
your  testimony  and  the  response  to  that  one  question  I  just  asked 
really  covered  the  entire  area  that  I  wanted  to  bring  forth  and  put 
on  the  record  here. 

So  I  thank  you  for  your  testimony.  I  have  no  other  questions  for 
you. 

Mr.  Chairman? 

Mr.  Rahall.  Thank  you,  gentlemen,  for  your  testimony. 

Mr.  Fox.  Thank  you,  sir. 

Mr.  Rahall.  The  subcommittee  will  now  hear  fi-om  a  panel  com- 
posed of  Donald  J.  Sooy,  Chairman  of  the  Legislative  Committee, 
Transportation  Brokers  Conference  of  America,  Alexandria,  Vir- 
ginia; and  Mr.  Herschel  Cutler,  Executive  Director,  Institute  of 
Scrap  Recycling  Industries,  Inc.,  Washington,  D.C. 

Gentlemen,  we  welcome  you  to  the  subcommittee. 

TESTIMONY  OF  DONALD  J.  SOOY,  CHAIRMAN,  LEGISLATIVE 
COMMITTEE,  TRANSPORTATION  BROKERS  CONFERENCE  OF 
AMERICA;  AND  HERSCHEL  CUTLER,  EXECUTIVE  DIRECTOR, 
INSTITUTE  OF  SCRAP  RECYCLING  INDUSTRIES,  INC. 

Mr.  SoOY.  Good  afternoon,  Mr.  Chairman. 

My  name  is  Donald  J.  Sooy.  I  am  Chairman  of  the  Transpor- 
tation Brokers  Conference  of  America,  whose  views  I  am  privileged 
to  share  with  this  committee  today.  I  am  also  past  President  of 
TBCA,  and  while  I  held  that  position  had  the  honor  and  privilege 
of  testifying  before  this  subcommittee  in  March  of  1992  on  the  un- 
dercharge crisis. 

The  TBCA  thanks  you,  Mr.  Chairman,  for  the  opportunity  af- 
forded to  again  make  our  views  known.  And  in  accordance  with  the 
rules  of  procedure,  we  have  submitted  prepared  testimony  address- 
ing our  concerns  in  support  of  H.R.  2121. 

I  would  like  at  this  point  in  time  to  touch  upon  TBCA  members' 
interest  in  and  support  of  H.R.  2121. 

In  addition  to  being  the  Chairman  of  TBCA's  Legislative  Com- 
mittee, I  am  also  President  of  Intermodal  Consolidating  Services, 
located  in  Somerville,  New  Jersey,  which  is  a  licensed  property 
broker  authorized  by  the  Interstate  Commerce  Commission  to  ar- 
range for  transportation  nationwide. 

The  TBCA  represents  some  1,000  ICC  Hcensed  property  brokers 
throughout  the  United  States  and  Canada.  It  was  founded  in  1978. 
TBCA  is  the  only  association  that  exclusively  addresses  the  needs 
of  the  licensed  transportation  brokerage  industry. 
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The  average  TBCA  member  is  an  entrepreneur  who  owns  and  op- 
erates a  small  business.  The  typical  broker  employs  fewer  than  five 
people  serving  95  shippers  and  180  some  carriers.  There  are,  how- 
ever, licensed  property  brokers  whose  size  and  numbers  of  people 
employed  and  revenues  earned  exceeds  that  of  the  definition  of 
small  businesses  as  outlined  by  the  SBA,  although  now  I  am  not 
entirely  sure  based  on  testimony  earlier  what  that  definition  is. 

Brokers  provide  indispensable  services  to  thousands  of  small 
businesses  across  America.  During  the  last  few  years  brokers  have 
annually  arranged  transportation  for  tens  of  millions  of  truckload 
shipments  and  millions  of  less-than-truckload  shipments,  with  total 
revenues  approximately  $6  billion. 

The  brokerage  industry  is  a  shining  example  of  small  businesses 
assisting  small  businesses.  Property  brokers  provide  traffic  man- 
agement services  to  shippers  as  well  as  sales  and  marketing  serv- 
ices to  carriers. 

Brokers  enable  small  shippers  to  obtain  low-cost  transportation 
while  maintaining  superior  service.  Small  carriers  depend  on  bro- 
kers to  find  freight  and  avoid  empty  back  hauls.  Brokers  are  the 
catalyst  which  allows  smeill  shippers  and  carriers  to  compete  with 
large  shippers  and  carriers. 

Without  the  services  of  brokers,  thousands  of  small  businesses 
would  be  unable  to  function  in  the  free  market  transportation  envi- 
ronment in  our  country  today. 

It  is  a  recognized  fact  of  life  in  transportation  that  licensed  prop- 
erty brokers  and  other  third  parties  have  contributed  substantially 
to  the  reduction  of  transportation  and  logistics  cost  In  this  country 
since  the  enactment  of  the  Motor  Carrier  Act  of  1980. 

Before  1980,  there  were  fewer  than  30  licensed  property  brokers 
nationwide.  Today  there  are  some  6,000  active  property  brokers. 
The  brokerage  Industry  grew  rapidly  during  the  1980s  as  a  direct 
result  of  the  fi-eedoms  permitted  by  the  Motor  Carrier  Act.  The  tre- 
mendous growth  of  licensed  property  brokers  and  other  types  of 
third  parties  has  resulted  in  transportation  and  distribution  costs 
being  reduced  substantially. 

A  recent  study  conducted  by  Cass  Logistics  has  concluded  that 
the  cost  for  physical  distribution,  the  expense  of  transporting  and 
warehousing  inventory,  fell  to  9.8  percent  of  GNP,  down  fi-om  14 
percent  in  1980.  That  amounts  to  approximately  $24  billion  in  an- 
nual savings. 

It  is  my  understanding  that  the  cost  in  transportation  alone  re- 
sulted In  a  reduction  fi"om  7.8  percent  in  1980  to  6.3  percent  in 
1991.  That  is  a  $12  billion  annual  saving. 

The  growth  of  brokerage  served  as  the  catalyst  for  the  growth  of 
thousands  of  other  transportation  businesses.  In  1980,  there  were 
12,000  licensed  interstate  motor  carriers.  Today  there  are  approxi- 
mately 46,000.  The  growth  of  the  additional  30,000  small  motor 
carriers  would  not  have  been  possible  without  the  services  of  prop- 
erty brokers  and  other  third  parties. 

It  is  this  competition  which  has  produced  the  substantial  savings 
In  freight  and  related  cost  to  the  shipping  public  since  1980.  Li- 
censed property  brokers  and  third  parties  are  an  integral  part  of 
transportation  in  America  today. 
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The  undercharge  crisis:  Undercharges  are  destro5dng  the  broker- 
age and  third-party  industry.  Ever  since  the  June  1990  U.S.  Su- 
preme Court  decision  in  Maislin  Industry  v.  Primary  Steel,  prop- 
erty brokers  and  other  third  parties  along  with  shippers  have  been 
inundated  with  balance-due  bills  and  undercharge  claims,  seeking 
payments  of  amounts  equaling  100  to  200  percent  of  the  origin^ 
freight  bills  paid. 

A  number  of  our  members  have  been  forced  to  liquidate  or  de- 
clare bankruptcy  as  a  result  of  demands  for  pa3rment  of  such  un- 
dercharge claims  or  due  to  the  legal  expenses  incurred  in  defending 
themselves.  Indeed,  one  of  our  former  members  was  the  subject  of 
the  recent  U.S.  Supreme  Court  decision,  Reiter  v.  Cooper. 

It  needs  to  be  pointed  out  that  while  a  property  broker  may  pay 
100  percent  of  a  freight  bill  covering  the  transportation  arranged 
by  them,  the  preponderance  of  such  amounts,  90  to  95  percent,  are 
in  fact  the  cost  of  transportation  over  which  he  does  not  have  abso- 
lute control;  he  must  pay  it  to  the  carrier.  The  slim  margin  of  gross 
profit,  5  to  10  percent,  obtained  by  the  property  broker,  places 
them  in  absolute  jeopardy  when  faced  with  tens  and  hundreds  of 
thousands  of  dollars  in  overcharge  claims. 

The  license  property  brokerage  and  third-party  industry  cannot 
survive  a  continuation  of  the  undercharge  problem.  The  shipping 
public  will  not  retain  the  economic  transportation  benefits  secured 
over  the  past  decade  without  the  siirvival  of  the  property  brokers 
and  third  parties.  This  loss  is  guaranteed  to  result  in  a  substan- 
tially reduced  amount  of  competition  and  expertise  in  the  transpor- 
tation industry. 

Our  members  implore  this  subcommittee  and  Congress  to  lift  this 
burden  from  their  backs.  We  ask  only  to  be  given  a  level  playing 
field  upon  which  we  may  conduct  our  business.  We  have  more  than 
demonstrated  the  value  of  our  worth  and  our  activities  in  the  mar- 
ketplace. 

TBCA  acknowledges  and  thanks  the  Honorable  Norman  Mineta, 
Chair,  Committee  on  PubUc  Works,  for  the  introduction  of  this  bill, 
H.R.  2121.  The  bill,  cosponsored  by  Congressman  Bud  Shuster  and 
many  others,  will  definitely  remove  the  current  incentives  to  collec- 
tion agencies  and  bankruptcy  trustees  in  the  filing  of  claims.  We 
thank  Mr.  Mineta  and  his  staff  for  their  skill  and  leadership  which 
has  resulted  in  this  proposed  legislation. 

TBCA  wholeheartedly  supports  this  legislation  with  but  a  few 
modifications.  TBCA  and  its  members  respectfully  submit  for  con- 
sideration by  this  committee  the  following  amendments  to  H.R. 
2121. 

First,  Section  2,  entitled  Procedures  for  Resolving  Claims  Involv- 
ing Unfiled  Rates,  this  section  contains  a  provision,  subparagraph 
4,  special  rules  for  small  business  concerns,  which  would  permit 
small  businesses  as  identified  under  the  Small  Business  Act,  chari- 
table organizations,  and  public  warehousemen,  to  settle  under- 
ch£irge  claims  by  payment  of  5  percent  of  the  difference  between 
the  carriers'  applicable  and  effective  tariff  rate  and  the  rate  origi- 
nally billed  and  paid. 

TBCA  asks  that  the  hcensed  property  brokers  be  added  as  a 
named  party  as  follows,  to  add  an  additional  subparagraph  D  read- 
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ing:  If  a  claim  arises  out  of  transportation  arranged  by  a  licensed 
property  broker,  it  would  be  included  in  the  5  percent  provision. 

Licensed  property  brokers  are  third  parties  whom,  when  they 
were  arranging  transportation,  are  identical  to  warehousemen  who 
perform  a  similar  function  when  they  ship  on  behalf  of  their  cli- 
ents. Indeed,  many  warehousemen  are  in  fact  licensed  property 
brokers,  therefore  competitors. 

While  it  is  true  that  a  number  of  TBCA's  members  would  qualify 
as  small  business  concerns  under  the  Small  Business  Act  as  identi- 
fied in  paragraph  4,  it  is  also  true  that  a  number  of  our  members 
would  not,  and  we  believe  it  is  only  equitable  that  they  be  treated 
the  same  as  their  competitors,  pubhc  warehousemen.  We  cannot 
see  that  a  segment  of  the  transportation  industry,  certainly — ^who 
are  public  warehousemen  would  be  segregated  out  and  be  treated 
separately. 

The  second  provision  which  we  would  like  to  see  amended  is  Sec- 
tion 7,  which  is  entitled  Billing  and  Collecting  Practices.  This  sec- 
tion states  that  no  later  than  90  days  after  the  enactment,  the  com- 
mission shall  issue  regulations  prohibiting  a  motor  carrier  fi-om 
giving  a  reduction  in  a  rate  set  forth  in  its  tariff  or  contract — I  un- 
derlined the  word  contract — to  any  person  other  than  the  person 
who  is  paying  for  the  transportation  service  and  is  indicated  on  the 
bill  of  lading  or  receipt  as  the  person  pajdng  for  such  service.  Were 
this  provision  enacted  it  would  decimate  the  licensed  property  bro- 
kerage industry  as  well  as  wreak  havoc  upon  many  shippers  them- 
selves. 

It  is  TBCA's  understanding  that  these  provisions  would  solve  the 
problem  of  phantom  rates  in  the  trucking  industry,  or  inflated 
rates.  Phantom  rates  involve  the  problem  of  some  shippers  in- 
structing the  motor  carrier  providing  the  transportation  to  show  a 
portion  of  the  discount  on  the  freight  bill  and  to  remit  back  to  the 
shipper  the  remaining  portion  of  the  discount. 

The  effect  on  shipments  sent  on  a  collect  basis  by  shippers  to 
their  customers  is  that  a  portion  of  the  discount  is  remitted,  and 
some  people  say  rebated,  to  the  shipper  without  the  knowledge  of 
its  customer,  who  is  actually  paying  the  freight  charge.  It  is  to  be 
pointed  out  that  phantom  rates  involve  only  motor  common  car- 
riers. 

Indeed,  I  believe  that  President  Donohue,  President  of  the  ATA, 
used  the  term  common  carriers  in  his  testimony.  This  problem  does 
not  exist  with  motor  contract  carriers.  There  are  no  discounts  per 
se.  Rather,  those  are  agreed  upon  rates  specified  in  a  contract. 

There  is  no  basis  to  include  motor  contract  carriers  in  these  pro- 
visions. The  truth  be  known,  there  is  no  need  for  this  section  at  aU, 
since  it  appears  to  be  an  attempt  to  resolve  a  regulatory  problem 
with  a  statutory  solution. 

In  its  original  statement,  TBCA  requested  that  this  particular 
section  refer  only  to  common  carriers.  Since  then,  the  ICC  has  an- 
nounced the  opening  of  a  rulemaking  proceeding  which  will  deal 
with  the  pa5rment  of  discounts  by  motor  carriers'  property  to 
nonpayers  of  freight  charges.  The  announcement  by  the  ICC  re- 
ferred to  a  letter  from  the  Office  of  Inspector  General,  GSA,  where- 
in it  clearly  stated — where  it  was  clearly  stated  by  that  office  that 
ofif-bill  discounting,  phantom  rates,  would  be  a  violation  of  the 
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False  Claims  Act  and  perhaps  other  Federal  statutes  insofar  as 
transportation  performed  on  behalf  of  the  Federal  Government. 

The  commission  in  its  announcement,  bearing  a  service  date  of 
June  4th,  indicated  it  was  instituting  the  proceeding  to  determine 
whether  off-bill  discounting— where  it  does  or  may  result  in  mis- 
representation of  shipping  charges — should  be  found  to  be  an  un- 
reasonable practice  or  otherwise  unlawful. 

TBCA  now  recommends  that  Section  6  of  H.R.  2121  be  eUmi- 
nated  in  its  entirety  in  hght  of  the  ICC's  rulemaking  proceeding, 
and  that  this  matter  be  referred  to  the  ICC  since  it  clearly  falls 
within  their  jurisdiction. 

The  last  amendment  we  would  like  to  see,  the  TBCA  would  like 
to  see  in  H.R.  2121  has  to  do  with  Section  6,  Contracts  of  Motor 
Contract  Carriers.  This  section  proposes  to  require  that  csoriers 
enter  into  written  agreements,  and  further,  it  outlines  minimum 
content. 

Present  statutory  requirements  for  contract  carriers  now  define 
contract  carriers  based  upon  the  provisions  that  are  outlined  in 
paragraph  D  of  the  proposed  rule.  To  again  include  these  provi- 
sions in  H.R.  2121  is  redundant. 

We  believe  there  is  no  need  for  this  particular  section.  In  fact, 
the  Interstate  Commerce  Commission's  current  duties  outlined  in 
Section  8  of  H.R.  2121  specifically  state  that  the  ICC  has  jurisdic- 
tion to  resolve  disputes  arising  fi-om  the  nature- of  service  provided 
by  a  motor  common  carrier  as  to  whether  it  is  a  contract  or  com- 
mon carrier.  . 

If  there  is  a  need  once  again  to  provide  guidelines  for  the  issu- 
ance of  contracts  between  contract  motor  carriers  and  their  cus- 
tomers, this  matter  should  be  addressed  by  the  Interstate  Com- 
merce Commission.  It  is  the  ICC  who  initially  grants  motor  carrier 
authority,  common  and  contract,  as  well  as  now  resolving  the  dis- 
putes as  proposed  in  the  legislation. 

TBCA  respectfully  requests  that  Section  6  of  H.R.  2121  be  also 
eliminated. 

In  summary,  TBCA  and  its  members  reiterate  their  whole- 
hearted support  for  H.R.  2121,  with  the  modifications  outlined.  The 
Negotiated  Rates  Act  of  1993  obviously  is  a  culmination  of  the  ef- 
forts of  hundreds,  if  not  thousands  of  people  over  a  period  of  three 
years  since  the  U.S.  Supreme  Court  decision  in  Maislin  v.  Primary 
Steel 

This  legislation  clearly  represents  the  most  equitable  effort  to 
date  to  solve  the  undercharge  problem.  Neither  TBCA  nor  its  mem- 
bers can  continue  to  afford  the  horrendous  cost  in  time  and  money 
expended  by  them  in  their  efforts  to  survive. 

We  urge  your  august  committee  to  amend  H.R.  2121  as  re- 
quested and  to  favorably  report  this  bill. 

Mr.  Chairman,  I  thank  you  for  your  attention.  I  would  be  happy 
to  answer  any  questions  I  can  to  the  best  of  my  ability. 

Mr.  Cutler.  Thank  you,  Mr.  Chairman. 

My  name  is  Herschel  Cutler.  I  am  the  Executive  Director  of  the 
Institute  of  Scrap  Recycling  Industries,  Inc.  In  the  interests  of 
time,  I  will  summarize  my  statement  and  ask  that  the  written  doc- 
ument be  included  in  its  entirety. 
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ISRI  is  a  national  trade  association  representing  the  recyclers  of 
the  six  traditional  materials:  metals,  paper,  glass,  textiles,  plastic 
and  rubber.  The  more  than  1,600  member  firms  process,  broker  or 
consume  recyclable  materisds  and  operate  over  5,000  recycling  fa- 
cilities across  the  Nation.  They  are  directly  responsible  for  the  di- 
version or  removal  fi"om  the  soUd  waste  stream  of  an  annual  vol- 
ume approximating  100  million  tons  of  material.  This  tonnage 
would,  in  the  absence  of  the  recycling  industry,  be  added  to  the 
solid  waste  problem  facing  the  country. 

It  is  important  therefore  to  stress  that  every  ton  of  recycled  ma- 
terial represents  a  substitution  of  available  secondary  resources  for 
the  otherwise  required  virgin  sources  that  would  have  to  be  mined, 
timbered,  or  otherwise  made  available  for  conversion  into  the  same 
new  products. 

Because  of  the  impact  of  undercharge  claims  in  recycling,  we  ap- 
pear here  today  to  bring  to  the  attention  of  this  subcommittee  a 
somewhat  minor  provision  in  the  overall  perspective  of  the  bills 
under  consideration,  but  a  major,  major  problem  for  the  recycling 
industry. 

The  matter  of  alleged  undercharges  on  recyclables  became  sig- 
nificant as  trustees  began  to  direct  collection  efforts  at  shippers  of 
recyclables,  with  the  result  that  the  matter  quickly  came  to  court 
to  be  resolved.  In  West  Coast  Truck  Lines  v.  Areata  Community  Re- 
cycling Center,  the  9th  Circuit  found  it  was  the  intent  of  Congress 
that  section  10733  of  the  Interstate  Commerce  Act  serve  as  an  ex- 
ception to  the  filed  rate  doctrine.  Section  10733  provides  for  fi-ee  or 
reduced  rates  on  recyclables. 

Thus,  the  9th  Circuit  found  that  motor  carrier  movements  of 
recyclables  are  exempt  fi*om  the  filed  rate  doctrine.  Without  the  re- 
quirement that  motor  carrier  rates  for  the  movement  of  recyclables 
be  filed,  there  is  obviously  no  valid  basis  for  an  undercharge  claim. 
And  the  9th  Circuit  so  ruled. 

ISRI  is  proposing  no  change  in  the  law.  ISRI  is  asking,  in  the 
interests  of  conflict  avoidance,  that  the  law  be  clarified  to  reflect 
the  decision  of  the  9th  Circuit. 

ISRI  believes  that  the  legislative  history  and  case  law  have  clear- 
ly established  that  recyclables  are  exempt  fi'om  past  and  future 
claims  for  alleged  motor  carrier  undercharges. 

However,  this  interpretation  is  clearly  affirmed  at  present  only 
in  the  nine  States  and  1  territory  which  make  up  the  9th  Circuit. 
Therefore,  to  avoid  unnecessary  Utigation  expenses  which  neither 
the  trustees  nor  the  recyclable  shippers  can  afford  or  should  be 
forced  to  incur,  it  is  important  that  clarifying  language  be  a  part 
of  whatever  legislative  vehicle  is  chosen  by  this  subcommittee  to 
move  forward  in  the  legislative  process. 

We  thank  Congressm£in  Lipinski  for  including  language  which 
recognizes  that  shippers  of  recyclable  materials  shall  not  be  hable 
for  alleged  undercharge  claims,  and  ask  that  such  language  be  in- 
cluded in  your  chosen  legislative  vehicle. 

Mr.  Chairman,  the  issue  is  clear.  Will  the  recyclable  industry  be 
forced  to  defend  itself  repeatedly  across  the  country  on  the  question 
of  whether  the  recycling  exemption  in  the  Interstate  Commerce  Act 
relieves  them  of  contingent  liabihty  under  the  filed  rate  doctrine 
despite  the  9th  Circuit  Court's  conclusion  reflecting  legislative  his- 
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tory  that  such  is  not  necessary,  or  will  this  subcommittee  assist  re- 
cycling by  codifying  the  intent  of  a  prior  Congress  in  the  current 
statute? 

We  respectfully  suggest  that  the  provision  is  indeed  a  non- 
controversial  matter  which  hopefully  the  subcommittee  will  find  it 
possible  to  include  in  whatever  legislative  vehicle  is  adopted. 
ThaiLk  you  very  much. 

Mr.  Rahall.  Thank  you,  gentlemen,  for  your  testimony. 
Mr.  Sooy,  can  you  estimate  how  many  have  gone  bankrupt  as  a 
result  of  undercharge  claims? 

Mr.  SoOY.  We  have  no  statistics  on  that  issue,  Mr.  Chairman.  On 
the  other  hand,  our  association  had  a  membership,  approximately 
4  years  ago,  of  1,400  members.  It  is  now  down  to  approximately 
1,000. 

Now,  I  am  not  suggesting  that  every  one  of  those  instances 
where  we  have  lost  a  member  can  be  related  to  the  undercharge 
problem.  However,  the  fact  that  one  of  our  members  had  to  go  to 
the  Supreme  Court  as  well  as  nimierous  other  members  having  to 
litigate  throughout  the  country  in  almost  every  district,  I  believe  a 
substantial  number  of  that  demise  of  brokers  in  question  was  as 
a  result  of  the  undercharge  problem. 
Mr.  Rahall.  Can  you  fuid  any  more  detailed  information? 
Mr.  SoOY.  I  certainly  can  try,  yes. 
Mr.  Rahall.  I  would  appreciate  that. 

Can  you  tell  us  how  you  check  to  see  if  a  rate,  that  is  quoted, 
has  been  filed  with  the  ICC? 
Mr.  SooY.  Me,  as  an  individual? 
Mr.  Rahall.  Yes.  As  a  broker. 

Mr.  Sooy.  I  would  contact  one  of  the  tariff  services  that  maintain 
offices  inside  the  commission  and  request  that  they  look  up  the 
particular  rate  in  the  specific  tariff  that  I  am  checking  on,  and  then 
get  confirmation  back  from  them. 

Mr.  Rahall.  Mr.  Cutler,  let  me  ask  you,  in  regard  to  your  testi- 
mony, I  perceive  that  you  need  or  want  protection  from  under- 
charge claims  so  that  the  industry  will  not  receive  any  such  claims. 
Is  it  correct  for  me  to  assume  then  that  no  such  claims  have  been 
filed  against  recyclers? 

Mr.  Cutler.  No,  sir.  There  have  been  claims  filed.  That  was  the 
basis  of  the  Areata  case,  which  went  to  the  9th  Circuit.  The  Court 
said  it  doesn't  make  any  sense,  because  if  you  can  have  a  free  or 
reduced  rate,  it  need  not  be  filed.  So  the  standing  law,  the  standing 
decision  of  the  9th  Circuit  says  that  we  are  not  liable— shippers  of 
recyclables  are  not  liable. 

There  have  been  many  other  claims  filed  across  the  other  cir- 
cuits, and  that  is  the  purpose  of  our  testimony — to  eliminate  the 
need  for  both  the  trustees  and  the  shippers  to  litigate  this  over  and 
over  again. 
Mr.  Rahall.  Gentlemen,  thank  you.  I  have  no  further  questions. 
Mr.  Sooy.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Our  final  witness  of  the  day,  last  but  not  least,  is 
Mr.  Martin  E.  Foley,  Executive  Director,  National  Motor  Freight 
Traffic  Association,  Incorporated,  Alexandria,  Virginia. 
We  welcome  you  once  again  to  the  subcommittee. 
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TESTIMONY  OF  MARTIN  E.  FOLEY,  EXECUTIVE  DIRECTOR,  NA- 
TIONAL MOTOR  FREIGHT  TRAFFIC  ASSOCIATION,  INCOR- 
PORATED 

Mr.  Foley.  Thank  you,  Mr.  Chairman. 

Good  afternoon.  You  have  our  comprehensive  statement,  which 
was  filed  with  the  committee  last  Friday,  and  I  have  a  brief  state- 
ment to  make. 

First  of  all,  I  want  to  thank  you,  Mr.  Chairman,  for  the  oppor- 
tunity to  present  the  NMFTA's  views  on  several  legislative  propos- 
als under  consideration  to  resolve  the  negotiated  but  unfiled  rate 
undercharge  problem  which  has  been  plaguing  portions  of  the 
transportation  community  for  years. 

NMFTA  is  fully  aware  of  the  difficulties  you  face  in  developing 
a  legislative  solution  to  the  xmdercharge  problem,  and  NMFTA  is 
committed  to  assisting  you  in  cdl  possible  ways. 

I  am,  for  the  record,  Martin  E.  Foley,  Executive  Director  of  the 
National  Motor  Freight  Traffic  Association,  since  December  of 
1985.  I  spent  31  and  a  half  years  at  the  ICC  in  various  positions, 
including  Director  of  its  Bureau  of  Traffic  for  12  years,  and  my  last 
two  and  a  half  years  there  I  was  the  Managing  Director  of  the  com- 
mission. That  experience  has  involved  me  in  various  aspects  of  eco- 
nomic regulation  of  motor  carriers  subject  to  the  ICC's  jurisdiction. 

Now,  NMFTA's  membership  consists  of  roughly  a  thousand 
motor  common  carriers  who  operate  in  interstate  and  intrastate 
commerce  under  certificates  issued  by  the  ICC  or  the  various  State 
agencies.  Our  carriers,  as  I  say,  are  motor  common  carriers.  They 
do  hold,  most  of  them,  hold  contract  carrier  authority,  but  in  the 
main  they  are  primarily  motor  common  carriers  of  gener^  fi-eight 
engaged  in  LTL  service. 

NMFTA's  members  are  deeply  concerned  about  the  undercharge 
problem  you  are  addressing  here,  although  our  members  are  not 
engaged  in  any  of  the  litigation  that  is  surrounding  the  pending 
undercharge  suits  at  this  time.  However,  ICC  regulatory  practices 
and  policies  which  are  evolving  fi-om  the  undercharge  controversy, 
seriously  threaten  the  financial  viability  of  the  operating  motor 
common  carrier  industry. 

Therefore,  NMFTA  supports  a  reasonable  solution  to  the  nego- 
tiated but  unfiled  rates  problem  which  spawned  the  massive  under- 
charge litigation,  a  solution  which  fairly  serves  the  interests  of  all 
affected  parties  and  yet  is  cognizant  of  the  regulatory  policies  reit- 
erated or  established  by  the  Congress  in  the  Motor  Carrier  Act  of 
1980. 

Observance  of  those  provisions  concerning  rates  and  tariffs,  Mr. 
Chairman,  would  have  prevented  the  current  mess  and  would  pre- 
vent, in  large  measure,  the  recurrence  of  the  undercharge  claims 
now  burdening  the  shippers.  It  is  apparent  that  legislative  meas- 
ures are  absolutely  essential  to  stem  the  growing  tide  of  rate  con- 
troversies created  by  the  ICC  majority's  failure  to  adhere  to  the 
regulatory  guidelines  Congress  created  in  the  Motor  Carrier  Act  of 
1980. 

For  example,  in  Section  10701(e),  Congress  crafted  a  new  rule  of 
rate-making  designed  to  enable  well-managed  carriers  to  achieve 
revenue  levels  adequate  to  cover  total  operating  expenses  plus  a 
reasonable  profit. 
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Congress  gave  the  ICC  explicit  direction  that  the  new  rule  of 
rate-making  should  be  utilized  in  all  proceedings  in  determining 
the  reasonableness  of  motor  carrier  rates.  Thus,  that  standard  is 
to  be  applied  in  assessing  the  reasonableness  of  all  motor  common 
carrier  rates,  present,  past,  or  future. 

However,  in  the  recent  so-called  Georgia-Pacific  proceeding,  the 
ICC,  in  again  attempting  to  come  up  with  a  mechanism  to  deal 
with  the  undercharge  controversy,  erroneously  has  taken  a  position 
that  Section  10701(e)  only  applies  prospectively. 

Even  under  that  Flawed  construction,  if  a  carrier's  rates  were  to 
become  effective  in  compliance  with  the  cost-based  criteria  of  Sec- 
tion 10701(e),  that  standard  (or  that  measure)  would  be  virtually 
irrelevant  if  the  rates  were  challenged  by  a  shipper  who  moved  its 
traffic  under  that  tariff".  The  market-based  approach  unveiled  by 
the  ICC's  majority  in  Georgia-Pacific  would  then  be  used  to  deter- 
mine the  reasonableness  of  the  rate  and  reparations  could  result 
against  the  carrier,  notwithstanding  the  compliance  of  those  rates 
with  10701(e).  More  wasteful  litigation  would  arise  because  of  the 
agency's  failure  to  follow  the  mandate  set  forth  in  the  1980  Act. 

Now,  we  all  know  that  the  ICC  is  asking  for  comments  on  Geor- 
gia-Pacific. They  have  reopened  the  proceeding.  And  the  court  is 
holding  its  case  in  abeyance  until  the  Commission  comes  out  with 
a  final  decision  on  Georgia-Pacific. 

To  me,  this  seems  simply  to  underscore  the  need  for  legislation. 
Here,  you  have  demonstrated  the  willingness  of  the  agency  to  de- 
part from  clear  congressional  statement  in  the  1980  Act  concerning 
the  reasonableness  of  rates,  and  to  go  off  on  a  different,  untested, 
unprecedented  avenue  to  determine  the  standard  of  reasonableness 
of  a  filed  rate.  And  to  me,  that  cries  out  for  congressional  direction 
to  the  agency  mandating  them  to  follow  the  statute  as  enacted  in 
1980. 

Many  other  tariff"  practices  have  arisen  which  are  contrary  to  the 
core  purposes  of  the  rate  disclosure  provisions  of  the  Motor  Carrier 
Act,  and  are  discriminatory  or  otherwise  unfair.  These  include  off- 
bill  discounting,  the  proliferation  of  secret  shipper  account  codes, 
and  range  and  trigger  tariffs,  all  of  which  practices  wrongfully 
leave  the  shipping  public  or  the  payors  of  the  transportation 
charges  in  the  dark  as  to  what  charges  are  actually  being  paid  to 
transport  the  goods  of  certain  shippers. 

Hidden  rates  and  discounts  violate  the  act's  mandate  for  open 
tariffs  and  in  various  contexts  are  nothing  more  than  rebates.  This 
is  especially  apparent  in  the  case  of  off-bill  discounting  where  a 
person  tendering  the  traffic  to  a  carrier  receives,  through  various 
tariff  devices,  a  portion  of  the  charges  paid  for  transporting  the 
goods  without  the  actual  payer  of  the  transportation  charges  know- 
ing about  these  arrangements. 

Twice  the  LTL  carrier  industry  has  sought  ICC  intervention  in 
this  matter,  and  twice  the  agency  has  declined  to  address  the  issue 
except  on  an  impractical  and  ineffectual  case-by-case  basis. 

That  potential  for  endless  disputes  did  not  exist  when  the  provi- 
sions of  the  Interstate  Commerce  Act  were  faithfully  administered, 
and  would  disappear  if  the  1980  Act  were  implemented  as  Con- 
gress wrote  it. 
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NMFTA  strongly  urges  the  enactment  of  legolative  proposals 
which:  would  unequivocally  identify  the  rule  of  rate  making  stand- 
ard established  by  the  Congress  from  the  ICC  in  Section  10701(e) 
as  the  universal  rule  in  determining  the  reasonableness  of  any 
challenged  rates;  Also,  legislation  which  would  terminate  the  prac- 
tice of  off-bill  discounting;  would  require  contracts  between  ship- 
pers and  their  motor  contract  carriers  to  be  in  writing  and  meet 
reasonable  requirements  as  to  content;  would  prohibit  for  the  fu- 
ture secret-coded  account  numbers  and  tariffs  which  do  not  also 
identify  the  shipper  or  the  customer  by  name;  would  require  tariffs 
to  meet  the  disclosure  requirements  of  the  Motor  Carrier  Act; 
would  reduce  the  statute  of  limitations  down  from  18  months-ex- 
cuse me,  down  to  18  months  for  both  overcharge  and  undercharge 
suits;  would  authorize  and  direct  the  Commission  to  establish  in- 
formal procedures  to  waive  the  penalty  provisions  of  Title  49,  Unit- 
ed States  Code,  and  the  Elkins  Act  in  cases  of  inadvertent  carrier 
error  in  tariff  filing,  and  in  the  billing  or  collecting  of  freight 
charges;  and  finally  would  forbid  phony  FAK  classification  ratings. 

All  things  considered,  Mr.  Chairman,  NMFTA  supports  H.R. 
2021,  the  Undercharge  Settlement  and  Amnesty  Act  of  1993  spon- 
sored by  Congressman  Lipinski,  as  the  most  comprehensive,  rea- 
sonable and  effective  solution  of  the  undercharge  problem  as  well 
as  other  potential  dangers  which  still  confront  motor  carriers  on  a 
continuing  basis  because  of  misleading  and  improper  regulatory 
signals  given  the  industry  since  the  passage  of  the  Motor  Carrier 
Act  of  1980,  particularly  by  the  ICC's  majority  since  the  mid-1980s. 

With  all  due  respect  to  Chairman  Mineta  and  Congressman  Shu- 
ster,  their  bill,  H.R.  2121,  does  not  focus  sharply  enough  on  the 
issue  of  the  standard  to  be  used  in  the  ICC's  determination  of  the 
reasonableness  of  a  challenged  filed  rate;  as  you  have  heard  from 
Tom  Donohue  earlier. 

H.R.  2121  does  not  effectively  prohibit  off-bill  discounting,  a  ne- 
farious practice  which,  as  to  government  traffic  has  been  unequivo- 
cally stated  by  the  Office  of  the  GSA's  Inspector  General  to  be  a 
violation  of  the  False  Claims  Act. 

H.R.  2121  not  only,  as  a  practical  matter,  effectively  excuses  all 
undercharge  claims  arising  before  September  30,  1990,  it  provides 
for  the  continued  perpetration  of  negotiated  but  unfiled  rates  for 
two  years  after  enactment  of  the  bill.  Neither  of  those  results  seem 
fair  or  warranted  to  NMFTA. 

H.R.  2121  would  preempt  the  courts  from  distinguishing  between 
motor  common  carriage  and  motor  contract  carriage  by  residing  ex- 
clusive jurisdiction  in  such  disputes  with  the  ICC.  The  courts  have 
never  had  a  problem  in  resolving  factual  issues  on  transportation 
questions  such  as  those  and,  of  course,  the  courts  do  call  on  the 
Commission  for  its  expertise  when  needed. 

Finally,  H.R.  2121  would  authorize  a  $400,000  study  on  the  ques- 
tion of  whether  common  carriers  should  file  tariffs;  an  unnecessary 
expenditure  and  activity  in  our  view,  particularly  since  a  number 
of  the  precise  issues  to  be  included  in  the  study  are  already  under 
review  or  will  be  under  review  in  various  proceedings  at  the  ICC. 

Thank  you,  Mr.  Chairman.  I  will  be  happy  to  take  any  questions 
you  may  have. 

Mr.  Rahall.  Thank  you  very  much.  Gene,  for  your  testimony. 
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You  stated  on  page  12  of  your  testimony  that  with  respect  to  de- 
termining the  reasonableness  of  rates  referred  to  the  ICC,  the 
Commission  should  make  its  determination  in  accordance  with  the 
criteria  set  forth  in  Section  10701(e)  of  Title  49  of  the  U.S.  Code, 
which  requires  rate  levels  which  cover  total  operating  expenses  in- 
cluding the  operation  of  leased  equipment  and  depreciation  plus  a 
reasonable  profit. 

In  your  opinion,  would  the  Commission  be  able  to  determine 
those  matters  if  the  carrier  is  already  bankrupt? 

Mr.  Foley.  They  have  historical  data  concerning  the  operations 
of  those  carriers  for  the  time  frame  involved.  The  fact  that  they  are 
not  operating  now  isn't  relevant,  Mr.  Chairman,  because  the  rates 
are  not  todays  rates,  the  rates  are  yesterday's  rates  and  the  car- 
riers filed  reports-presimiably  they  filed  reports  with  the  ICC 
under  the  imiform  system  of  accoimts  requiring  the  demonstration 
and  the  disclosure  of  their  expenses.  So  I  believe  the  Commission 
could  in  fact  determine  the  reasonableness  based  on  10701(e)  cost 
standards. 

Mr.  Rahall.  In  regard  to  the  TRB  study,  the  $400,000  study  in 
Chair  Mineta's  bill,  I  read  what  you  said  in  your  testimony.  Is  the 
bottom  line  basically  fi-om  your  experience  that  the  ICC,  you  feel 
that  it  has  been  studied  enough,  information  is  already  available 
to  us? 

Mr.  Foley.  That  is  our  view,  Mr.  Chairman.  The  members  are 
reluctant  to  have  additional  expenses  poured  into  studies  when  the 
Commission  itself  has  been  studying,  and  is  now,  under  three  or 
four  rulemaking  proceedings,  going  to  study  the  question  of  tariffs 
and  their  filing  and  their  openness  and  their  closedness  and  that 
sort  of  thing.  It  seems  xuinecessary  to  our  members  to  bring  in  an 
outside  study  group. 

Mr.  Rahall.  All  right.  Thank  you  very  much. 

I  have  no  further  questions  except  perhaps  to  give  you  an  oppor- 
tunity to  respond  to  any  of  the  comments  you  have  heard  earlier 
today  from  any  of  the  witnesses.  Actually,  since  you  are  last,  we 
will  let  you  bat  clean  up  and  in  particular,  anything  the  Commis- 
sioners that  were  with  us  might  have  said. 

Mr.  Foley.  Mr.  Chairman,  I  wouldn't  contradict  Chairman 
McDonald  or  any  of  the  Commissioners,  or  their  staff  for  that  mat- 
ter, except  when  they  are  clearly  wrong  as  I  have  pointed  out  in 
my  statement.  But  I  was  taking  notes  when  there  was  some  ex- 
change between  some  of  the  members  of  the  committee  with  re- 
spect to  range  t£iriffs  and  code  tariffs. 

I  agree  with  the  testimony  you  heard  earlier.  I  think  this  is  a 
very  fertile  potential  for  overcharge  claims  taking  the  place  of  the 
undercharge  claim  crisis  that  we  are  facing  today  and  I  know  you 
all  are  going  to  solve,  but  I  think  the  potential  for  overcharge 
claims  will  make  the  undercharge  estimates,  whether  they  are  $3 
billion  or  $38  billion,  look  quite  small  in  perspective. 

And  on  that  point,  with  respect  to  the  estimates  of  how  much 
money  is  really  involved  in  the  undercharge  claim  universe,  my 
personal  view  is,  I  think  nobody — I  certainly  do  not  know  how 
much  is  at  stake,  and  my  personal  view  is,  I  doubt  if  anybody 
knows  precisely. 
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My  difficulty  with  the  estimates  that  are  bandied  about,  and  not 
just  by  the  Commission  but  bandied  about  generally,  is  that  my  un- 
derstanding of  those  estimates  is  that  they  are  based  on  the  theory 
that  settlement  or  pa5nnent  (if  a  claim  were  to  be  resolved  in  favor 
of  the  claimant),  would  be  on  100  cents  on  the  dollar  for  the 
amount  claimed. 

We  know  from  experience  that  is  not  the  track  record  up  to  now; 
nobody  is  collecting  100  cents  on  the  dollar.  Settlements  in  this 
statute  and  in  your  proposed  statute  and  settlements  which  have 
been  achieved,  as  indicated  by  the  testimony  of  prior  witnesses,  are 
clearly  not  100  cents  on  the  dollar.  So  my  feeling  is  that  the 
amount  indicated  in  the  undercharge  claim  dollar  arena  is  substan- 
tially less  than  what  has  been  indicated. 

Thank  you  for  the  opportunity  to  present  that  personal  thought 
to  the  committee  for  its  consideration. 

Mr.  Rahall.  Thank  you  very  much,  Gene,  for  your  testimony 
here  today. 

Mr.  Foley.  Thank  you,  Mr.  Chairman. 

[Subsequent  to  the  hearing,  the  following  was  received  from  Mr. 
Foley:] 
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93   Ju;2/    F;i  3:49 
NATIONAL  MOTOR  FREIGHT  TRAFFIC  ASSOCIATION,  INC. 

2200  Mill  Road  Alexandria,  Virginia  22314-4654  (703)  838-1810 


June    18,    1993 

The  Honorable  Nick  Joe  Rahall 

United  States  House  of  Representatives 

2269  Rayburn  House  Office  Building 

S.  Capitol  St.  &  Independence  Aves.,  S.E. 

Washington,  D.C.   20515 


r  mrv'Xhaii 


Dea 

Per  my  earlier  conversation  with  your  staff,  I'm  pleased  to 
enclose  for  the  record  the  latest  data  available  to  me  showing  the 
comparison  of  motor  carrier  failures  vs.  all  other  industries  since. 
1978. 

As  indicated  in  the  brief  analysis  accompanying  the  figures, 
the  ratio  was  about  1  to  1  prior  to  the  Motor  Carrier  Act  of  1980 
and  has  grown  to  a  ratio  of  almost  2  to  1  thru  1991. 

The  data  source  is  Dun  &  Bradstreet,  who  has  not  yet  issued 
the  1992  figures. 

If  I  can  be  of  any  assistance,  please  let  me  know. 

Very  truly  yours, 

NATIONAL  MOTOR  FREIGHT 
TRAFFIC  ASSOCIATION,  INC. 


<^5!>— V^A_ 


Martin  E.  Foley 
Executive  Director 
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Trucking 
Failure3 


Number 


All -Industry   Ratio 

Failure   Trucking  Rate 
Rate       to  All  Ind. 


1978 

162 

24.2 

24 

1.01 

1979 

186 

27.2 

28 

.97 

1980 

382 

52.9 

42 

1.26 

1981 

610 

81.2 

61 

1.33 

1982 

960 

121.3 

88 

1.38 

1983 

1228 

147.5 

110 

1.34 

1984 

1411 

180.7 

107 

1.69 

1985 

1541 

191.1 

115 

1.66 

1986 

1561 

183.6 

120 

1.53 

1987 

1345 

151.5 

102 

1.49 

1988 

1242 

141.8 

98 

1.45 

1989 

1263 

117.6 

65 

1.81 

1990 

1593 

137.9 

76 

1.83 

1991 

2280 

189.9 

106 

1.79 

Note  that  in  the  closing  days  of  pre-1980  regulation  the 
failure  rate  of  the  trucking  industry  was  virtually  identical  to 
that  of  all  industry,  but  as  deregulation  took  its  toll,  through 
the  decade  of  the  80' s,  the  failure  rate  of  trucking  relative  to 
all  industry  grew  dramatically.  Data  is  not  yet  available  for 
1992,  but  since  1989  trucking  bankruptcies  outstrip  all  industries 
by  a  ratio  of  nearly  2  to  1 . 
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Mr.  Rahall.  At  this  point  in  the  record,  the  Chair  would  ask 
unanimous  consent  that  the  submitted  testimony  in  the  form  of  a 
two-page  letter  from  the  Americans  for  Safe  Competitive  Trucking 
be  made  a  part  of  the  record  at  their  request. 

[The  letter  referred  to  follows:] 
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^  AMERICANS  for  SAFE  and  COMPETITIVE  TRUCKING 


i-i. 


Tn.-  Honorab..."  Nick  J--  Rahail 

Chairman 

Surface  Trar.sportat  i :  .■  Subcormni  t  tee  of 

tt.e  House  Public  WorKS  and  Transportation  Conunittet' 
U.:".  H.-^se  :  f  Representatives 
B-  76  r.ayr.^r   House  Office  Building 
WainmctJ- •.,  ■...C.    20b.  d 


Deor  Ch. 


Rahail; 


Aiiici  :i.'jr.i  tor  Sai  tr  and  Competitive  TrucKinq  requests  tnat  this 
iei  cer  be  niade  part  or  the  hearing  record  produced  by  the  Surface 
Trcinspcr  tat  .  .n  Subcomini  ttee '  s  hearings  on  the  negotiated  rates 
i  ssue . 

AmeriLji.s  for  Safe  and  Competitive  Trucking  (ASCT)  is  a 
diverse  coaj.tion  of  over  200  large  and  small  companies,  trucking 
firms,  associations,  consumer  groups,  environmental  interests, 
agricultura.  groups  and  public  policy  organizations.  ASCT  has  long 
been  the  leaaer  in  fighting  for  intrastate  deregula-  i  i^n  r  .i:  .notor 
carrier  rates  and  routes.  We  also  firmly  believe  mat  tne  filed 
rate  doctrine  no  longer  serves  any  purpose  and  we  urce  ror  its 
el iminat icn . 

We  have  reviev;ed,  H.R.  2121,  the  "Negotiated  Rates  Act  of 
19'J3,"  H.R.  1710,  the  "Negotiated  Rate  Amendments  of  i99j"  and  H.R. 
2021,  the  "Undercharge  Settlement  and  Amnesty  Act." 

ASCT  endorses  H.R.  2121  as  the  most  realistic  opportunity  to 
enc  the  current  undercharge  problem.  H.R.  2121  is  a  reasonable 
compromise  to  the  conflict  and  we  urge  Congress  to  pass  it.  ASCT 
also  believes  that  H.R.  1710  offers  an  excellent  solution  to  the 
current  conflict  and  we  urge  Congress  to  consider  this  proposal.  We 
also  strongly  believe,  however,  that  H.R.  2021  offers  no  solution 
to  the  undercharge  crisis  and  in  fact  attempts  to  totally  re- 
regulate  the  motor  carrier  industry.  Congress  should  therefore, 
reject  this  proposal  in  its  entirety. 

ASCT  cautions  the  subcommittee  that  none  of  these  measures 
will  eliminate  the  proDlem  of  future  undercharges  since  they  all 
retain,  to  varying  degrees,  tariff-filing  requirements.  H.R.  1710 
declares  that  efforts  to  collect  are  unreasonable,  H.R.  2121 
creates  an  acceptable  settlement  procedures  and  H.R.  2021 
establishes  and  unacceptable  settlement  procedure.  To  really  solve 
al]  future  problems,  'rongress  must  eliminate  the  anachronistic 
practice  of  tariff  filing. 


314  Massachusetts  Avenue.  N.E..  •    Washington.  D.C.  20002 


(202)  544-5030  •  Fax  544-5059 
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Chairman  Rahall 
ASCT  Letter 


ASCT  strongly  believes  that  any  legislative  package  resulting 
from  these  hearings  not  include  any  re-regulatory  provisions  for 
the  motor  carrier  industry.  Congress  began  the  process  of  improving 
the  regulatory  system  for  the  trucking  industry  with  the  passage  of 
the  Motor  Carrier  Act  of  1980.  According  to  the  Federal  Trade 
Commission,  from  1980  to  1988,  the  law  meant  $567  billion  dollars 
in  savings  for  business  and  consumers  over  that  period  years,  or 
approximately  $2,340  for  every  person  in  the  United  States. 

Since  1980,  the  number  of  motor  carriers  has  increased  while 
the  number  of  fatal  accidents  has  been  reduced.  There  are  now  more 
than  35,000  new  trucking  firms  serving  the  marketplace  and  they  are 
doing  so  more  efficiently  and  safely  than  ever  before.  We  see 
absolutely  no  need  to  re-regulate  the  motor  carrier  industry. 

While  H.R.  2021,  is  totally  unacceptable,  H.R.  2121  is  an 
equitable  compromise  worthy  of  enactment.  Still,  there  are  a  few 
provisions  that  need  refinement. 

Section  6  overly  defines  how  a  contract  should  be  written. 
ASCT  does  not  believe  that  Congress  should  manage  the  relationship 
between  commercial  parties  by  defining  minimum  contract 
requi  rement s . 

Seccio.;  7  addresses  billing  and  collecting  practices,  matters 
which  we  d.  not  believe  belong  in  a  package  on  the  undercharge 
issue,  'li.iu  portion  jf  H.R.  2121  regulates  the  marketplace 
needlessly.  Motor  carr.ers  ana  shippers  are  fully  aware  rf  "off- 
biil  discounting"  ana  ASCT  sees  no  need  for  Congress  to  regulate 
tn.s  aspect   r  cne  inc.-stry. 

Finally,  Secti.  9  creates  a  study  of  th.-  "Eiled-rate 
do.  trine."  ASCT  firm;'  believes  that  electrcnic  iiling  is  too 
co:tiy  t^  Kiipiement  ana  the  current  system  is  unnecessary  and  too 
nu.  iens  M'n- . 
\ii:  n  t  f.e  f  i 
requ  i  remer.t ; 
el  :  mi  nac  J  :;■. 


■je  commend  Cr.airman  Mineca  for  seeing  a  problem 
ing  of  rates  we  see  nc-  need  for  the  c.ir.f:  filing 
either  electronically  or  otnerwise  ana  u 


their 


Again,   .he  Pul^ 
House  of  Representat ;  ■. 
opportunity  <o   expres 
to  worKing  ..-ith  you 
transportation  system 


Works  Transportation  Commit :ee  t  nat  the 
e.i  should  pass  H.R.  2121.  1  tnani-.  ■,  o'-  tor  the 
:  the  view  of  our  coalition.  We  .  - ; k  forward 

and  your  staff  as  we  forge  a  successful 

tor  the  next  century. 
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Mr.  Rahall.  With  that,  then,  the  subcommittee  has  concluded  to- 
daj^s  hearings  and  we  will  proceed  on  our  efforts  to  achieve  a  reso- 
lution of  this  issue  in  the  most  expeditious  mginner  possible. 

Also,  I  want  to  commend  those  members  of  the  ICC  staff  that 
have  stayed  with  us  throughout  the  duration  of  today  and  listened 
very  closely  to  the  testimony.  We  appreciate  that. 

Thank  you.  The  subcommittee  is  adjourned. 

[Whereupon,  at  3:18  p.m.,  the  subcommittee  was  adjourned.} 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Herschel  Cutler.  I  am 
Executive  Director  of  The  Institute  of  Scrap  Recycling  Industries,  Inc.  (ISRI). 

ISRI  is  the  national  trade  association  representing  the  recyclers  of  the  six  traditional 
materials-metafs,  paper,  plastic,  glass,  textiles  and  rubber.  The  more  than  1,600  ISRI  member 
firms  process,  broker  or  consume  recyclable  materials  and  operate  at  over  5,000  recycling 
facilities  nationwide.  They  are  directly  responsible  for  the  diversion,  or  removal,  from  the  solid 
waste  stream,  an  annual  volume  approximating  100  million  tons  of  material.  This  tonnage  would, 
in  the  absence  of  the  recycling  industry,  be  added  to  the  current  solid  waste  problem  facing  the 
country  and  would  represent  an  incredible  loss  of  irreplaceable  natural  resources.  It  is  important 
to  stress  that  every  ton  of  recycled  material  represents  a  substitution  of  available  secondary 
resources  for  the  otherwise  required  virgin  resources  that  would  have  to  be  mined,  timbered  or 
otherwise  made  available  for  conversion  into  the  same  new  products. 

ISRI's  members  operate  at  all  stages  of  the  recycling  process-fiDm  collection  through 
processing  to  final  conversion  into  new  products.  The  documented  savings  in  energy  use, 
reductions  in  water  and  air  pollution,  lowered  consumption  of  water  and  reduction  in  the  volume 
of  solid  waste  generated  that  are  associated  with  use  of  recyclables  in  contrast  to  use  of  the  virgin 
alternative,  are  strong  testimony  to  the  importance  of  encouraging  and  preserving  a  viable  and 
vibrant  recycling  industry.  It  is  for  that  specific  reason  we  appear  here  this  morning  to  bring  to 
the  attention  of  this  Subcommittee  a  somewhat  minor  provision  in  the  overall  perspective  of  the 
bills  under  consideration,  but  a  major  consideration  to  the  recycling  industry. 

The  recycling  industry  today  is  asking  that  the  provision  in  the  Lipinski  Bill,  H.R.  2021 
concerning  the  filed  rate  doctrine  as  it  might  be  applied  to  the  transportation  of  recyclables,  be 
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clarified  in  accordance  with  the  clear  intent  of  the  Congress  and  the  decision  of  courts  that  have 
looked  at  the  issue.  ISRI  is  proposing  no  change  in  the  law~ISRI  is  asking,  in  the  interest  of 
conflict  avoidance,  that  the  law  be  clarified  to  reflect  the  decision  of  the  Ninth  Circuit. 

Because  this  provision  is,  indeed,  minor  in  relation  to  the  wide  ranging  issues  in  the 
proposed  legislation,  we  truly  appreciate  the  opportunity  to  appear  here  today  in  support  of  our 
rainimal--but  essential-provision  and  thank  the  Subcommittee  for  granting  us  this  time  to  present 
the  situation. 

Section  10761  of  the  Interstate  Commerce  Act  requires  that  motor  common  carriers  file 
their  rates  with  the  Interstate  Commerce  Commission.  Section  10733  of  the  Interstate  Commerce 
Act  provides  that,  "  A  motor  carrier  of  property  providing  transportation  subject  to  the 
jurisdiction  of  the  Commission.. .may  provide  transportation  of  recyclable  materials  without  charge 
or  at  a  reduced  rate."  This  matter  became  important  with  the  decision  in  the  case  of  Maislin 
Industries  U.S..  Inc.  v.  Primary  Steel  1 10  S.Cl  2759  (1990)  where  the  Supreme  Court  ruled  that 
while  the  Motor  Carrier  Act  of  1980  substantially  deregulated  the  motor  carrier  industry,  it  did 
not  remove  the  requirement  of  Section  10761.  The  Court  clearly  placed  emphasis  on  the 
language  and  structure  of  the  Interstate  Commerce  Act  as  a  whole  and  the  intent  of  Congress  in 
its  amendments  to  the  Act  in  reaching  this  decision. 

The  matter  of  alleged  undercharges  on  recyclables  became  significant  as  Trustees  began 
to  direct  collection  efforts  at  shippers  of  recyclables  with  the  result  that  the  matter  quickly  came 
to  court  to  be  resolved.  In  West  Coast  Truck  Lines.  Inc.  v.  Areata  Commercial  Recycling  Center. 
Inc.  846  F.2d  1239  (9th  Cir.  1988).  cert  denied  109  S.Cl  147  (1988),  the  Nindi  Circuit  found  it 
was  the  intent  of  the  Congress  that  Section  10733  act  as  an  exception  to  the  filed  rate  doctrine 
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in  Section  10761.  It  is  clear  that  nothing  in  the  Maislin  decision  provided  a  challenge  to  the 
Ninth  Circuit  finding  in  Areata  that  motor  carrier  movements  of  recyclables  are  exempt  from  the 
filed  rate  doctrine  of  Section  10761.  Without  the  requirement  that  motor  carrier  rates  for  the 
movement  of  recyclables  be  filed  with  the  Commission  there  is  no  valid  basis  for  undercharge 
claims. 

And  the  Ninth  Circuit  so  ruled. 

Thus,  ISRI  believes  that  the  legislative  history  and  case  law  have  clearly  established  that 
recyclables  are  exempt  from  past  and  future  claims  for  alleged  motor  carrier  undercharges. 
However,  this  interpretation  is  clearly  affirmed  at  present  only  in  the  nine  states  and  one  territory 
which  make  up  the  Ninth  Circuit  Therefore,  to  avoid  unnecessary  litigation  expenses  which 
neither  the  Trustees  nor  the  recyclable  shippers  can  afford  or  should  be  forced  to  incur,  it  is 
important  that  clarifying  language  be  a  part  of  whatever  legislative  vehicle  is  chosen  by  the 
subcommittee  to  move  forward  in  the  legislative  process. 

We  thank  Congressman  Lipinski  for  including  language  in  H.  R.  2021,  section  3,  Defense 
to  Undercharge  Claim,  beginning  on  page  7,  line  23,  which  recognizes  that  shippers  of  recyclable 
materials  shall  not  be  liable  for  alleged  undercharge  claims.  We  also  thank  the  Teamsters'  Union 
for  its  support  of  this  provision  which  they  have  recognized  as  meritorious  and  in  the  public 
interest  We  believe  the  inclusion  of  this  language  reflects  a  serious  effort  to  help  forge  a 
reasonable  compromise  to  the  undercharge  problem. 

The  issue  is  clear—will  the  recyclable  industry  be  forced  to  defend  itself  repeatedly  across 
the  country  on  the  question  of  whether  the  recycling  exemption  in  the  Interstate  Commerce  Act 
relieves  them  of  contingent  liability  under  the  filed  rate  doctrine,  despite  the  Ninth  Circuit 
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Court's  conclusion  reflecting  legislative  history  that  such  is  not  necessary,  or  will  this 
subcomnaittee  assist  recycling  by  codifying  the  intent  of  a  prior  Congress  in  current  statute? 

We  respectfully  suggest  that  the  provision  is,  indeed,  a  non-controversial  matter  which, 
hopefully,  the  Subcommittee  will  find  it  possible  to  include  in  whatever  legislative  vehicle  is 
adopted. 
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IMTRODOCTIOM 

I  an  Thomas  J.  Donohue,  President  and  Chief  Executive 
Officer  of  the  American  Trucking  Associations.   I  welcome  the 
opportunity  to  present  our  views  on  the  various  legislative 
proposals  that  have  been  introduced  to  resolve  the  unfiled  rates 
problem  which  has  confronted  shippers,  carriers  and  creditors  for 
the  last  eight  or  more  years. 

I  would  like  to  begin  by  applauding  Chairman  Mineta,  Mr. 
Shuster,  Mr.  Rahall  and  Mr.  Petri  for  the  leadership  they  have 
demonstrated  in  the  Congressional  effort  to  develop  a  legislative 
solution  to  a  very  complex  problem.   While  our  member  companies 
are  not  a  party  to  the  vinderlying  legal  conflict,  we  have  been 
embroiled  in  the  long  standing  public  debate  on  this  issue  and  as 
a  result  have  become  intimately  involved  in  the  negotiating 
process.   We  understand  fully  the  difficulty  you  have  faced  in 
your  efforts  to  develop  a  solution  acceptable  to  all. 

Mr.  Chairman,  with  these  facts  in  mind,  we  have  concluded 
that  H.R.  2121  deserves  our  industry's  support.   There  are,  as 
you  know,  however,  a  number  of  technical  issues  of  concern  to  the 
parties  which  are  presently  being  worked  out  by  your  staff. 
They,  however,  are  issues  unrelated  to  the  principle  settlement 
procedures  set  forth  in  your  legislation. 
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We  are  anxious  to  work  with  you  and  the  members  of  your 
committee  to  support  the  expeditious  passage  of  this 
legislation. 

I  am  speaking  today  on  behalf  of  The  American  Trucking 
Associations  ("ATA") ,  the  national  trade  association  of  the  • 
trucking  industry.   Through  its  51  affiliated  trucking 
associations  located  in  every  state  and  the  District  Of 
Columbia,  10  affiliated  national  organizations  and  individual 
motor  carrier  members,  ATA  represents  every  type  and  class  of 
motor  carrier  in  the  country:  for-hire  and  private;  regulated 
and  exempt;  large  and  small. 

The  undercharge  problem  has  concerned  all  of  us  in  the 
transportation  industry. 

These  charges  generally  arise  when  a  carrier  and  shipper 
have  agreed  upon  a  freight  rate  but  the  carrier,  either 
intentionally  or  inadvertently,  has  failed  to  file  that  rate  in 
a  tariff  with  the  Interstate  Commerce  Commission.   The  carrier 
bills  the  shipper  based  on  the  lower  agreed-upon  rate,  rather 
than  the  higher  filed  rate,  and  the  shipper  pays  the  lower 
rate.   If  the  carrier  later  files  for  bankruptcy,  the  trustee, 
on  behalf  of  the  creditor  seeks  to  collect  a  higher  rate  -- 
based  on  the  filed  rate.   While  the  trucker  does  not  benefit, 
the  actions  of  the  trustee  throw  a  cloud  over  general 
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commercial  relationships  between  carriers  and  shippers. 
Currently,  the  only  available  defense  for  a  shipper  against 
such  claims  is  to  ask  the  court  to  refer  the  matter  to  the  ICC 
where  the  shipper  may  challenge  the  reasonableness  of  the  filed 
rate.   This  process  is  expensive  and  time  consuming  for  all 
involved. 

In  recent  years,  a  new  type  of  undercharge  case  has 
arisen,  one  in  which  the  trustee  asserts  that  a  tariff  on  file 
with  the  ICC  is  unlawful  and  that  a  higher  rate  contained  in 
another  tariff  is  applicable.   These  claims  usually  involve 
tariffs  where  the  shipper  is  identified  only  by  a  code. 

The  extent  of  the  potential  undercharges  has  been 
estimated  anywhere  from  a  few  billion  to  30  billion  dollars. 
No  matter  what  the  actual  amount,  it  is  an  unnecessary  drain  on 
the  U.S.  economy. 

The  American  Trucking  Associations  has  participated  in 
the  Coalition  for  Undercharge  Relief  Bill  (CURB) ,  which  seeks  a 
legislative  solution  for  this  problem.   This  coalition  includes 
most,  if  not  all,  the  major  shippers'  organizations. 

ATA  believes  that  H.R.  2121  provides  an  equitable  means 
for  determining  which  undercharge  claims  are  fair  and  valid. 
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H.R.  2121  addresses  most  of  the  key  points  that  ATA  and 
the  shipper  members  of  CURB  agreed  should  be  in  the 
legislation.   It  provides: 

o    An, optional  settlement  solution,  allowing  shippers  to 
elect  to  settle  an  undercharge  claim  for  a  fair 
percentage  of  the  amount  claimed. 

o    For  mandatory  referral  by  the  court  to  the  ICC  for 
rate-reasonableness  determination  of  the  filed  rate 
if  the  shipper  does  not  elect  to  use  the  optional 
settlement  procedures. 

o    That  a  shipper  need  not  make  payment  on  claims  until 
the  ICC  has  made  a  determination  on  the 
reasonableness  of  the  claim. 

o    That  its  provisions  are  applicable: 

o  Only  to  claims  by  defunct  (i.e.  bankrupt) 

carriers ;  and 
o  to  all  such  existing  claims  and  extended  to  those 

claims  arising  out  of  shipments  taking  place  up  to 

two  years  after  enactment. 
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o  statute  of  limitations  on  all  undercharge  and 
overcharge  claims  be  reduced  from  three  years  to 
18  months. 

o  That  over-  and  undercharge  claims  arising  from 
inadvertent  tariff  errors  be  resolved  through 
administrative  procedures.   Under  current  law,  a 
carrier  cannot  forgive  an  undercharge  which 
results  from  the  carrier's  late  filing  of  a 
tariff,  transposition  of  numbers,  or  other 
unintentional  acts  of  the  carrier  or  shipper. 
This  provision  would  authorize  the  ICC  to 
promulgate  rules  that  would  enable  carriers  and 
shippers  to  administratively  settle  these  claims. 

In  addition,  H.R.  2121  addresses  and  resolves  several 
other  major  problems  related  to  or  similar  in  nature  to  the 
current  undercharge  crisis.   It  would: 

o  Prohibit  phantom  discounts.   A  phantom  discount  is 
a  discount  given  by  a  carrier  to  someone  other 
than  the  party  paying  the  freight  charges.   The 
proposed  provision,  however,  as  I  will  explain 
below,  does  not  resolve  the  full  problem  of 
phantom  discounts  and  needs  some  revision. 
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o  Grandfather -in  existing  coded  tariffs,  and  set 
rules  for  their  use  by  carriers  in  the  future. 

o  Codify  written  contract  requirements  and 

regulations  recently  rescinded  by  the  ICC  so  as  to 
avoid  the  occurrence  of  a  "contract  crisis." 

Without  these  guidelines,  there  is  the  probability  of  a 
multitude  of  litigation  arising  over  whether  a  contract  for 
transportation  exists.   The  enactment  of  statutory  standards 
will  enable  the  parties  to  settle  such  questions  without  the 
need  to  resort  to  the  courts. 

Let  me  now  address  the  two  important  technical  issues  we 
would  like  to  see  worked  out  by  the  staff. 

PROPOSED  REVISIOWS 

A.    ISSUE:  The  statute  should  be  clarified  to  provide  that 
the  ICC  must  apply  the  rate  reasonableness  provisions  of 
section  10701(e)  of  the  Interstate  Commerce  Act  to  all  rate 
reasonableness  claims  by  shippers,  not  just  claims  against 
bankrupt  carriers  as  defined  in  section  2  of  H.R.  2121. 

DISCUSSION:  H.R.  2121  needs  to  contain  a  provision  which  will 
require  the  ICC  to  apply  the  rate  reasonableness  criteria  of  49 
U.S.C.  S10701(e)  to  any  claim  by  a  shipper  alleging  that  a 
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carrier's  (other  than  a  carrier  which  would  be  subject  to 
section  2  of  H.R.  2121)  rate  is  unreasonable.   In  several 
recent  decisions  addressing  the  rate  reasonableness  issue, (see 
ICC  Docket  No.  40265,  Georgia-Pacific  Corp. --Pets,  for 
Declaratory  Order. )   the  ICC  has  rejected  S  10701(e)  and 
adopted  a  rate  comparison  test  to  determine  the  reasonableness 
of  a  filed  rate. 

The  ICC's  rate  comparison  standard  enables  a  shipper  to 
retroactively  challenge  the  reasonableness  of  a  carrier's  rate, 
after  the  carrier  has  transported  freight  for  the  shipper, 
perhaps  even  after  the  carrier  has  billed  and  collected  the 
filed  rate  from  the  shipper.   The  reasonableness  test,  under 
the  ICC's  rate  comparison  standard,  is  whether  another  carrier 
offered  a  lower  rate  to  transport  the  same  freight.   Thus,  the 
"low-ball"  carrier's  rate  becomes  the  standard  for  the 
industry. 

If  the  ICC's  rate  comparison  standard  were  to  be  applied 
to  claims  involving  the  filed  rates  of  operating  carriers,  it 
would  mean  that  no  carrier  could  ever  be  sure  that  the  rate  it 
has  on  file  with  the  ICC,  a  rate  which  both  shippers  and  the 
ICC  have  had  the  opportunity  to  review  and  challenge  prior  to 
any  freight  moving  under  it,  is  the  rate  which  the  carrier  will 
be  entitled  to  collect  for  the  services  it  has  or  will  perform. 
The  carrier  could  not  even  be  sure  that  revenues  it  has 


206 


collected  will  be  retained,  since  an  unreasonableness  finding 
would  enable  the  shipper (s)  to  sue  the  carrier  for  reparations. 
No  finance  company  could  be  secure  in  lending  a  carrier  money 
based  on  expected  or  present  revenues. 

A  shipper  would  be  free  to  tender  its  freight  to  any 
carrier,  regardless  of  that  carrier's  rates,  and  then 
retroactively  challenge  those  rates  once  it  had  determined  that 
some  other  carrier  offered  a  lower  rate.   The  shipper  could 
then  seek,  a  refund  from  the  carrier  which  had  performed  the 
service.    It  would  be  like  buying  a  sofa  from  Marios  and  a 
year  later  saying  you're  deducting  $200  off  your  payments 
because  you  could  have  gotten  the  sofa  from  Levitz  at  a  lower 
price. 

If  the  ICC  is  allowed  to  retain  the  rate  comparison 
standard,  we  will  just  be  exchanging  an  overcharge  crisis  for 
an  undercharge  crisis.   That  is  why  it  is  essential  that  this 
bill,  or  any  bill,  contain  a  provision  requiring  the  ICC  to 
apply  S10701(e)  in  rate  reasonableness  proceedings. 

SOLUTION:   The  National  Industrial  Transportation  League  and 
CURB  have  both  agreed  to  the  following  language  that  would 
resolve  this  issue: 


The  following  new  language  will  be  added  after  the  last 
"."in  current  subsection  10701(e): 
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"Any  complaint,  other  than  a  complaint  brought  against 
a  carrier  described  in  subsection  10701  (f)  (1)  (A), 
brought  by  a  person  other  than  a  motor  carrier  for 
unreasonably  high  rates  for  past  or  future 
transportation,  shall  be  determined  under  the 
standards  set  forth  in  this  subsection.   The 
provisions  of  this  subsection  shall  not  apply  to 
complaints  brought  against  a  carrier  described  in 
subsection  (f)  (1)  (A)  of  this  section." 

The  shipper  groups  have  agreed  to  the  inclusion  of  this 

provision  in  this  legislation  in  an  effort  to  avert  a  new 

crisis  in  the  future  and  to  rectify  the  Commission's  decision 

before  there  is  an  attempt  to  apply  it  beyond  the  current 

undercharge  claims.   ATA  urges  this  Subcommittee  and 

Representatives  Mineta  and  Shuster  to  consider  revising  H.R. 

2121  to  include  this  provision. 

B.    ISSUE:  A  common  carrier  should  be  required  to  show  all 
discounts  or  reductions  of  the  filed  rate  on  its  freight  bill. 

DISCUSSION:  Another  billing  and  collection  practice  has 
developed  in  the  shipping  industry  in  recent  years  which  we 
believe  is  inappropriate  and  which  has  the  potential  to  lead  to 
significant  litigation.   That  is  the  practice  of  shippers 
requiring  carriers  to  provide  them  with  off-bill  or  phantom 
discounts  and  rates. 

The  common  scenario  is  for  a  shipper  to  require  a  carrier 
to  issue  a  freight  bill  for  the  full  (undiscounted)  amount  of 
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the  freight  charges.   The  shipper  then  takes  its  agreed  upon 
discount  off  the  billed  amount  at  the  time  of  payment. 

This  may  seem  like  an  innocent,  although  somewhat 
unsophisticated  practice  on  the  shipper's  part  until  we  look  at 
what  the  shipper  can  and  probably  does  do  with  the  undiscounted 
freight  bill.   Often  transportation  charges  are  part  of  the 
cost  of  the  goods  being  purchased  and  the  shipper  is  reimbursed 
for  the  expense  by  its  customer.   If  the  supplier  has  an 
undiscounted  freight  bill,  he  can  present  that  bill  to  his 
customer  and  receive  reimbursement  for  the  undiscounted  freight 
rates,  while  actually  paying  the  discounted  rate. 

If  the  freight  is  moving  on  a  collect  basis,  that  is,  the 
Receiver  agrees  to  pay  the  freight  charges  directly  to  the 
carrier,  the  shipper  may  have  the  carrier  present  the  receiver 
of  the  goods  with  an  xandiscounted  freight  bill.   The  shipper 
then  receives  an  amount  equal  to  the  discount  from  the  carrier 
after  the  receiver  has  paid  the  carrier  the  full  freight 
charges. 

In  both  cases,  the  carrier  is  being  used  by  the  shipper  to 
assess  the  receiver  of  the  goods  more  than  the  actual  freight 
charges. 
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Section  7  of  H.R.  2121  partially  resolves  this  problem. 
It  prohibits  a  motor  carrier  from  providing  a  discount  to  any 
party  other  than  the  one  shown  on  the  bill  of  lading  as 
responsible  for  the  payment  of  the  freight  charges.   This 
provision  would  prevent  the  second  scenario,  where  the  receiver 
is  sent  a  freight  bill  for  the  full  amount  and  the  shipper 
receives  the  discount.   It  would  not  prevent  the  scenario  where 
the  shipper  receives  an  undiscounted  freight  bill  and  deducts 
the  discount  at  the  time  of  payment,  sending  the  receiver  the 
bill  for  the  full  freight  charges.   Because  transportation  is  a 
highly  competitive  market,  individual  carriers  are  not  in  a 
position  to  refuse  to  perform  this  billing  service  without 
jeopardizing  their  relationship  with  the  shipper. 

SOLUTION:   ATA  urges  the  Committee  to  revise  section  7  of  H.R. 
2121  by  adding  a  requirement  that  common  carriers  show  the 
actual  freight  charges  or  any  applicable  discount  off  of  the 
filed  rate  on  their  freight  bills.   Section  8  of  H.R.  2021 
contains  a  similar  requirement. 


CLOSING 

In  closing,  we  believe  H.R.  2121  represents  the  best 
opportunities  for  achieving  a  fair  and  equitable  solution  to 
the  undercharge  problem.   We  look  forward  to  working  with  this 
subcommittee  and  the  full  committee  to  pass  this  legislation  in 
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a  timely  manner  and  to  ensure  full  consideration  of  the 
important  technical  revisions  we  have  proposed. 
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STATEMENT  OF 

MORTIMER  L.  DOWNEY 

DBPUTT  SECRETARY 
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BEFORE  THE 
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ON  THE  SHIPPER  UNDERCHARGE  ISSUE 

JUNE  15,  1993 

Introduction 

Mr.  Chairman  and  Nenbera  of  the  Subcounltta*,  I  an  dalighted 
to  be  here  today.   I  caanand  you,  Mr.  Chairman,  for  holding  thase 
haarlnga  and  providing  tha  opportunity  for  all  parties  to  dlacusa, 
onca  again,  the  important  iaaua  of  shipper  undercharges. 


Tha  Problam  is  a  Serious  One 

Obviously,  you  all  are  already  familiar  with  the  issue,  so  I 
won't  spend  time  describing  the  history  of  how  we  got  to  this 
point.   The  pressing  issue  now  is  that  we  have  a  serious  problem 
that  must  be  resolved  promptly  and  equitably.   It  affects  not  only 
big  corporations,  but  also  small  businesses  all  across  the 
country.   It  affects  churches  and  charitable  organizations,  and 
even  individuals  «Ao  have  received  COO  shipments. 

The  shipper  undercharge  problem  places  a  terrible  burden  on 
the  economy.   It  has  been  with  us  since  the  mld-1980's,  and  it 
doesn't  make  any  more  sense  today  than  It  did  then.   Estimates  of 
the  direct  cost  range  as  high  as  $38  billion  in  potential  claims. 

Just  as  important,  the  whole  problem  has  Inqiosed  severe 
indirect  costs  on  the  economy,  diverting  attention  and  resources 
from  the  efficient  operation  of  our  national  transportation  system 
into  a  nonproductive  paperwork  exercise. 
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Fren  th«  standpoint  of  falm««a,  wa  ahould  not  parpatuata  a 
system  where  two  parties  hava  agraad  upon  a  price  for  service,  the 
bill  has  been  paid,  and  then  a  higher  amount  can  be  collected 
years  later. 

On  occasion,  the  undercharge  problem  has  fostered  unethical 
activities,  such  as  forcing  a  carrier  into  bankruptcy  when  it  is 
"worth  more  dead  than  alive."  One  carrier  has  even  been  convicted 
of  tampering  with  tariffs  on  file  at  the  ZCC  in  order  to  extract 
increased  undercharges. 

The  Administration  sympathizes  deeply  with  the  problem 
confronting  the  employees,  pension  funds,  and  other  creditors, 
affected  by  the  bankruptcies  in  the  trucking  industry.   But  I  do 
not  believe  the  current  system  is  righting  that  wrong  or  that  it 
will  in  the  future.  Legal  fees  and  collection  overhead  are 
siphoning  off  up  to  80  percent  of  the  amounts  collected,  according 
to  some  reports.   Beyond  that,  however,  it  just  is  not  equitable 
to  try  to  meet  the  legitimate  needs  of  the  drivers  and  other 
creditors  by  passing  on  the  problem  to  large  and  small  shippers 
who  in  good  faith  negotiated  and  paid  freight  rates  to  the  now 
defunct  carriers. 

Pending  Legislation 

I  commend  Chairman  Mineta  for  his  proposal,  the  "Negotiated 
Rates  Act  of  1993,"  H.R.  2121,  which  has  been  cosponsored  by 
Representative  Shustar  and  a  number  of  other  Members.   I  know  that 
Chairman  Mineta  has  worked  hard  for  several  years  to  encourage 
development  of  a  consensus  solution  by  shippers,  carriers,  and 
labor.  So  far  a  mutually  acceptable  coopromise  has  been  elusive. 
HnwMver.  I  want  to  go  on  record  offering  the  Department's  full 
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support  to  all  •££orts  to  achlave  compromise.  For  now,  however,  I 
b«lieve  Chairman  Mlneta's  proposal  Is  a  good,  comprehensive 
approach,  one  which  embodies  elements  of  compromise  that  all 
parties  should  be  able  to  work  with  and  which  should  enable  us  to 
put  the  undercharge  problem  behind  us. 

We  particularly  endorse  provisions  such  as  ratification  of 
past  coded  discounts  and  the  provision  of  alternative  means  of 
resolution  of  disputes . 

As  you  know,  the  scope  of  the  undercharge  problem  has 
expanded  over  the  past  several  years.   It  now  threatens  customers 
of  contract  motor  carriers  that  also  possess  common  carrier 
operating  authority.  Many  undercharge  disputes  today  allege  that 
invalid  contract  carriage  has  occurred  and  that,  consequently,  the 
carrier's  higher  common  carriage  rates  should  apply.   H.R.  2121 
contains  a  provision  dealing  with  contract  disputes /  and  it  should 
go  a  long  way  toward  solving  them. 

In  addition,  the  issue  of  range  tariffs  is  not  addressed.  A 
range  tariff  is  a  tariff  that  discloses  only  a  range  of  possible 
rates,  with  no  specific  criteria  by  which  to  determine  the  exact 
rate  for  any  given  shipment.  The  ICC  is  attempting  to  deal  with 
the  range  tariff  problem  administratively,  but  we  believe  a 
legislative  solution  may  provide  greater  certainty  and  reduce  the 
potential  for  future  litigation.  We  recommend  that  the  Committee 
consider  treatment  of  range  tariffs  similar  to  that  accorded  coded 
discounts.   That  is,  they  should  be  ratified  for  the  past,'  and 
standards  established  for  the  future. 

Over  the  years,  the  National  Industrial  Transportation 
League,  the  American  Trucking  Associations,  organised  labor,  and 
other  interested  groups  have  proposed  compromise  legislative 


214 


solutions  to  this  problwa.  This  year  is  no  exception,  with 
several  other  potential  solutions  before  us.   There  are  provisions 
in  these  other  proposed  bills  which  are  appropriate  for  further 
consideration. 

Proper  Context  for  Solvino  the  Undercharge  Problem 

H.R.  2121  would  make  a  major  step  towards  solving  the 
undercharge  problem. 

However,  we  note  that  some  of  the  solutions  embodied  in  H.R. 
2131  are  temporary,  providing  only  two  years  of  relief.  After  two 
years,  if  additional  carriers  go  bankrupt,  what  prevents  the 
problem  from  recurring?  While  it  can  be  argued  that  shippers  are 
on  notice  and  should  take  steps  to  protect  themselves,  that  simply 
isn't  practical.   Small  shippers,  or  worse  yet,  recipients  of  COD 
shipments,  have  no  practical  way  of  knowing  whether  they  are 
paying  a  "filed  rate."  Therefore,  we  strongly  support  the  bill's 
provisions  for  a  report  by  the  ICC  on  the  need  to  extend  the 
bill's  solutions  and  the  Transportation  Research  Board  study, 
which  will  look  at  the  benefits  of  the  tariff  filing  requirement 
and  alternate  means  of  filing  tariffs.  These  will  provide  the 
basis  for  considering  the  need  for  permanent  changes  to  the  tariff 
filing  system. 

Conclusion 

We  believe  it  is  extremely  important  that  the  shipper 
undercharge  problem  be  resolved,  both  in  the  Interest  of  good 
business  practice  and  of  fairness  to  small  and  large  shippers,  the 
trucking  industry,  our  global  conpetitivenese  and  our  economy  as  a 
%»hole.   In  addition,  we  take  note  of  the  legltiauite  concerns  of 
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organised  labor  and  other*  %riio  have  suffered  as  a  result  of 
carrier  bankruptcies  and  recognise  their  need  for  conpeneatlon . 
We  are  hopeful  that  compromlae  is  possible  among  shippers, 
carriers,  and  labor. 

For  example,  we  recognise  that  there  is  disagreement  over  the 
provision  of  sac.  7,   t^ich  effectively  prohibits  collection  of 
undercharges  for  transpozrtation  provided  before  September  30, 
1990.  Wa  think  it  is  important  that  an  expedited  approach  be 
enacted  to  resolve  old  claima,  but  the  Committee,  working  with 
interested  parties  nay  wish  to  consider  the  fairness  of  this 
"statute  of  limitations"  date.  The  percentages  for  settlement  of 
claims  might  also  be  the  subject  of  additional  discussion. 

But,  with  or  without  complete  consensus,  there  is  a  critical 
need  to  act  on  this  matter  now.   We  support  H.R.  2121  as  a  sound 
basis  for  action.   We  look  forward  to  working  with  this  Committee 
to  fine  tune  the  bill  and  move  it  towards  prompt  enactment.   This 
concludes  my  prepared  statement. 
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My  name  is  Martin  E.  Foley.   Since  December  1985,  I  have 
been  the  Executive  Director  of  National  Motor  Freight  Traffic 
Association,  Inc.  (NMFTA).   For  the  31-1/2  years  preceding  my 
employment  with  NMFTA,  I  was  employed  by  the  Interstate  Commerce 
Commission  (ICC).   I  served  the  agency  in  various  capacities 
including  District  Supervisor,  District  Director,  Regional 
Manager,  Director  of  the  Bureau  of  Traffic  for  12  years,  and 
Managing  Director.   Through  those  positions  I  was  directly 
involved  in  matters  relating  to  the  entry  of  motor  carriers  into 
interstate  service,  the  adequacy  of  carrier  service  to  the 
public,  the  economic  regulation  of  the  carriers  and  their  finan- 
cial  condition,  carrier  tariffs  and  contracts,  the  ratemaking 
structures  and  procedures  utilized  by  the  trucking  industry, 
including  the  collective  ratemaking  and  collective  classifica- 
tion-making procedures  which  were  followed,  the  interaction  of 
the  ICC  with  state  regulatory  agencies,  and  motor  carrier  safety 
compliance. 

NMFTA  is  a  non-profit,  national  trade  association,  the 
membership  of  which  consists  of  approximately  1,000  member  motor 
common  carriers  operating  in  interstate  and  intrastate  commerce 
pursuant  to  operating  authorities  issued  by  the  ICC  and  state 
regulatory  authorities.   Most  of  NMFTA's  carrier  members  also 
hold  ICC  contract  carrier  authority.   NMFTA  publishes  the  Nation- 
al Motor  Freight  Classification,  which  is  the  tariff  in  which 
some  8,000  motor  common  carriers  publish  and  participate  in  the 
freight  classifications  of  the  property  they  transport  interstate 
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and  intrastate.   NMFTA  also  is  responsible  for  representing  the 
interests  of  its  members  in  matters  affecting  transportation. 

The  motor  common  carrier  members  of  NMFTA  are  deeply  con- 
cerned about  the  undercharge  problem  which  plagues  the  transpor- 
tation community  and  is  before  the  Congress  again.   To  that  end, 
NMFTA  supports  a  reasonable  solution  to  the  negotiated  but 
unfiled  rates  problem  which  spa%med  the  undercharge  litigation;  a 
solution  which  fairly  serves  the  interests  of  all  affected  par- 
ties, and  is  cognizant  of  the  regulatory  policies  reiterated  or 
established  in  the  Motor  Carrier  Act  of  1980,  the  observance  of 
which  would  prevent,  in  large  measure,  the  reoccurrence  of  the 
undercharge  claims  now  burdening  shippers.  Moreover,  NMFTA 
strongly  urges  the  enactment  of  legislative  proposals  which  would 
unequivocally  identify  the  standard  established  by  Congress  for 
the  ICC  in  Section  10701(e)  of  49  U.S.C.  as  the  universal  rule  in 
determining  the  reasonableness  of  any  challenged  rates;  would 
terminate  the  practice  of  off -bill  discounting;  would  require 
contracts  between  shippers  and  their  motor  contract  carriers  to 
be  in  %»riting  and  meet  reasonable  requirements  as  to  content; 
would  prohibit  secret  coded  customer  account  numbers  in  tariffs 
which  do  not  also  identify  the  recipients;  and  would  require 
tariffs  to  meet  the  disclosure  requirements  of  the  Motor  Carrier 

Act. 

NMFTA  is  aware  that  four  pending  bills  address  the  negotiat- 
ed but  unfiled  rate  controversy.  These  include:  Senate  Bill  No. 
412,  entitled  the  "Undercharge  Equity  Act  of  1992";  H.R.  1710, 
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cited  as  the  "Negotiated  Rate  Amendments  of  1993;  H.R.  2021, 
entitled  the  "Undercharge  Settlement  and  Amnesty  Act  of  1993"; 
and  H.R.  2121,  cited  as  the  "Negotiated  Rates  Act  of  1993." 
NMFTA  supports  H.R.  2021,  the  "Undercharge  Settlement  and  Amnesty 
Act  of  1993"  sponsored  by  Congressman  Lipinski ,  as  the  most 
comprehensive,  reasonable  and  effective  solution  of  the  under- 
charge problem,  as  well  as  other  potential  dangers  which  motor 
carriers  still  confront  on  a  continuing  basis  because  of  mislead- 
ing and  improper  regulatory  signals  given  the  industry  since  the 
passage  of  the  Motor  Carrier  Act  of  1980. 

The  negotiated  but  unfiled  rate  dilemma  continues  as  addi- 
tional motor  carriers  go  bankrupt,  and  the  threat  of  other 
undercharge  and  related  claims  surface  as  various  tariff  practic- 
es which  have  been  permitted  by  the  ICC  come  under  guestion. 
Very  mixed  results  have  ensured  from  past  judicial  attempts  to 
untangle  this  web,  and  the  ICC  has  yet  finally  to  decide  several 
hundred  rate  reasonableness  challenges  which  have  been  referred 
to  it  by  courts  seeking  the  agency's  expertise  in  those  determi- 
nations.!/ Thus,  the  controversy  over  undercharge  claims  con- 


i/In  a  decision  served  on  November  13,  1992,  in  No.  40265, 

Georgia  Pacific  Corporation — Petition EfiT Declaratory Order — 

Certain  Rates  and  Practices  of  Oneida  Motor  Freight. Inc,  ,  9 

I.C.C.2d  103,  the  ICC  evolved  a  market-based  approach  to  determin- 
ing rate  reasonableness  which  discarded  the  rule  of  rate  reason- 
ableness established  by  Congress  in  49  U.S.C.  §  10701(e).  Various 
parties,  including  NMFTA,  challenged  that  decision  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit.  The 
ICC  reopened  the  proceeding  and,  by  motion  dated  April  2,  1993, 
requested  that  the  Court  hold  the  matter  in  abeyance  pending 
further  decision  by  the  agency.  Interested  parties  were  requested 
to  file  comments  on  or  before  May  17,  1993. 
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tinues  to  the  dismay  of  shippers  and  carriers  alike. 

Given  the  magnitude  of  the  problem  and  the  passage  of  time 
without  solution  by  the  ICC,  it  is  apparent  that  only  a  legisla- 
tive solution  will  resolve  this  controversy.   To  that  end,  NMFTA 
has  worked  on  an  ongoing  basis  over  the  past  2-1/2  years  with 
representatives  of  other  carrier  groups,  creditors  of  the  bank- 
rupt estates,  and  the  bankrupt  estates  to  effectuate  an  equitable 
legislative  compromise  designed  to  terminate  the  undercharge 
controversy  and  prevent  reoccurrence  of  the  current  undercharge 
problem.   Based  on  that  participation  I  am  convinced  that  a 
workable  solution  must  address  not  only  the  negotiated  but 
unfiled  rates  matter,  but  other  issues  which  could  result  in 
shipper  or  carrier  liability  arising  from  improper  rate  regula- 
tory practices  permitted  by  the  ICC's  majority  since  the  mid- 
1980s. 

A  decision  rendered  by  the  ICC  on  October  13,  1987,  in  Ex 
Parte  No.  444,  Flectronic  Filing  Of  Tariffs,  provides  a  good 
illustration  of  the  improper  and  misleading  signals  I  referred  to 
earlier  which  have  been  provided  to  the  entire  transportation 
community  (motor  carrier  and  shipper),  and  which  gave  rise  to  the 
negotiated  but  unfiled  rate  problem.   In  addressing  an  Advanced 
Notice  of  Proposed  Rulemaking  regarding  the  voluntary  use  of 
electronic  tariff  filing,  the  ICC,  on  the  one  hand,  advised  the 
public  that  although  its  intent  was  to  allow  carriers  a  choice  of 
tariff  format,  that  freedom  was  not  absolute.   The  Commission 
noted  that,  in  accord  with  the  Motor  Carrier  Act's  tariff  re- 
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quirements,  "tariffs  that  deny  users  price  certainty,  or  that  do 
not  disclose  carrier  services  and  related  practices,  are  incon- 
sistent with  the  statute."   The  ICC  proposed  general  standards 
that: 

Tariffs  must  be  filed  and  maintained  in  a 
manner  that  allows  all  tariff  users  to  deter- 
mine the  exact  rate,  fare  or  charge  applica- 
ble to  any  given  shipment,  or  to  any  given 
set  of  shipments  in  the  case  of  volume/time 
pricing;  and 

Tariff  information  must  be  presented  in  a 
manner  that  facilitates  the  users'  determina- 
tion of  the  services  and  prices  offered. 

The  ICC  seemingly  required  that  the  integrity  of  the  statutory 
provision  governing  tariffs  be  safeguarded. 

Yet,  on  the  other  hand,  the  ICC  erroneously  went  on  to 
advise  the  public  in  that  same  decision  that  a  rate  quotation, 
offered  by  a  carrier  to  a  shipper  in  lieu  of  the  relevant  tariff 
provision,  might  be  binding  on  a  carrier.   It  stated  that  "while 
such  a  quotation  may  not  constitute  the  filed  rate  for  purposes 
of  the  'filed  rate  doctrine,'  it  will  be  given  great  weight  in 
any  proceeding  brought  under  procedures  in  Ex  Parte  No.  MC-177, 
National-Industrial  Transportation  Leacrue-Petition  to  Institute 
Rulemaking  on  Negotiated  Motor  Common  Carrier  Rates"— the  pro- 
ceeding which  gave  rise  to  the  agency's  so-called  negotiated 
rates  policy  which  was  struck  down  by  the  Supreme  Court  in 
Maislin  Industries.  Inc..  U.S.  v.  Primary  Steel.  Inc..  110  S.  Ct. 
2759  (1990).   It  is  little  wonder  that  carriers  and  shippers 
misread  the  legal  prohibition  against  negotiated  but  unfiled 
rates . 
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The  ICC's  majority  has  continued  its  misguided  course  in  its 
activities  regarding  the  undercharge  problem.   In  Ex  Parte  No. 
MC-208,  Nonoperatina  Motor  Carriers  -  Collection  of  Undercharges. 
8  I.C.C.2d  742  (1992),  the  agency  promulgated  rules  which  re- 
quired any  carrier  that  has  ceased  or  is  ceasing  operations  to 
file  representative  claims  with  the  ICC  either  in  advance  of,  or 
concurrently  with,  a  court  action. 2/  A  carrier  was  required  to 
stay  its  pursuit  of  the  claims  in  court  pending  ICC  review.   The 
agency,  upon  review  of  the  undercharge  claims  could  preclude 
carriers  from  pursuing  those  which  the  ICC  deemed  facially 
invalid. 

Upon  judicial  review,  the  United  States  Court  of  Appeals  for 
the  Third  Circuit,  in  a  decision  filed  on  March  19,  1993  in  No. 
92-3528,  gt  aij..  White  v.  United  States,  fit  alj.,  set  aside  those 
regulations  as  being  in  excess  of  the  ICC's  statutory  authority 
which  did  not  enable  it  to  adjudicate  undercharge  claims. 

In  yet  another  proceeding,  the  ICC  attempted  to  respond  to 
the  concerns  of  some  shippers  that  they  might  be  subjected  to 
undercharge  claims  because  contracts  with  motor  carriers  holding 
both  contract  and  common  carrier  authorities  might  be  held 
invalid  because  they  did  not  comply  with  the  ICC's  regulations 
governing  such  agreements.   Therefore,  the  allegedly  higher 
common  carrier  rates  might  apply  on  their  shipments,  rather  than 


2/The  regulations  did  not  apply  to  negotiated  but  unfiled 
rates.  Rather,  they  involved  claims  based  on  the  substitution  of 
a  different  [higher]  tariff  rate  billed  at  the  time  of  shipment; 
and  to  claims  based  on  the  substitution  of  a  common  carrier  rate 
for  the  contract  carriage  charges  originally  billed. 
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the  lower  contract  carrier  rates  which  were  assessed  and  paid. 
After  seeking  public  comment,  in  which  a  significant  majority  of 
the  participants  were  in  favor  of  the  continuance  or  modification 
of  the  rules,  effective  June  20,  1992,  the  ICC  totally  canceled 
the  regulations  in  49  C.F.R.  §  1053.1/   Those  provisions  had 
been  in  effect  for  some  55  years  and  had  long  guided  the  trans- 
portation community  in  establishing  bona  tide  contract  carriage 
arrangements.   Ironically,  while  disclaiming  the  value  of  those 
regulations  as  justification  for  their  rescission  in  cases  in 
which  undercharges  have  been  based  on  the  attempted  invalidation 
of  a  contract,  the  ICC  has  relied  on  the  general  conformity  of 
the  written  agreements  with  the  now  repealed  contract  regulations 
in  determining  that  contract  carriage  was  agreed  to  by  the 
parties  and  provided  by  the  carrier.!/  As  a  result  of  the 
ICC's  action  in  repealing  the  requirement  that  the  agreements  be 
in  writing,  oral  contracts  are  permitted,  and  the  task  of  estab- 
lishing what  was  intended  or  agreed  to  by  the  parties,  if  disput- 
ed, will  be  exceedingly  difficult  to  determine. 5/ 


1/Ex  Parte  No.   MC-198,   Contracts  For  Transportation Q£ 

Propertv .  8  I.C.C.2d  520  (1992). 

1/See  No.  40541,  W.W.  Grainger.   Inc. y^ UnJtgd  Shipping 

Company .  Inc .  Decision  served  on  May  27,  1992  (not  printed);  and 
No.  40691,  GS  Brokerage.  Inc. — Petition  For  Declaratory  Order — 
Certain  Rates  And  Practices  Of  Best  Refrigerated  Express.  Inc.. 
Decision  served  on  September  29,  1992  (not  printed). 

5,/Judicial  review  has  been  sought  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit  of  the  ICC's 
decision  canceling  49  C.F.R.  §  1053.  (No.  92-1258,  Central  States 
Motor  Freight  Bureau.  Inc..  et  al.  v.  United  States,  et  al..  and 
consolidated  cases.) 
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Further,  in  No.  40265,  Georgia-Pacific  Corporation — Petition 
For  Declaratory  Order — Certain  Rates  And  Practices  Of  Oneida 
Motor  Freight.  Inc.  (Georgia  Pacific),  in  a  sweeping  de  facto 
repeal  of  the  rule  of  ratemaking  enacted  by  the  Congress  in  1980, 
the  ICC's  majority  unveiled  a  new  rule  of  ratemaking  to  resolve 
undercharge  claims.   Georgia-Pacific  would  establish  as  the 
standard  for  determining  the  reasonableness  of  a  filed  rate,  a 
variety  of  market-based  rates.   Contrary  to  decades  of  agency 
precedent,  none  of  the  rates  which  form  the  so-called  market 
cluster  against  which  the  assailed  rate  will  be  compared  must  be 
shown  to  be  reasonable,  or  to  have  ever  moved  any  of  the  traffic. 
Indeed,  under  Georgia-Pacific  quoted  but  unfiled  rates  can  be 
considered  as  defining  the  cluster.   Nowhere  in  the  agency's 
newly  contrived  formula  for  extinguishing  undercharge  claims  is 
the  rule  of  ratemaking  which  was  so  carefully  crafted  by  Congress 
in  the  1980  Act  in  Section  10701(e)  of  49  U.S.C.  implemented. 

The  key  to  fostering  the  reasonable  and  non-discriminatory 
motor  common  carrier  rates  for  the  shipping  public  mandated  by 
the  Motor  Carrier  Act  is  rate  disclosure  in  the  carriers'  tar- 
iffs.  Thus,  tariffs  must  enable  a  shipper  to  identify  the  rate 
to  which  it  and  others  are  entitled.   That  core  requirement  of 
the  Act  is  rendered  meaningless  when  undisclosed  shipper  codes 
prevent  competing,  or  otherwise  interested  carriers  and  shippers 
from  determining  the  rates  being  applied.   Moreover,  such  tariff 
practice  fosters  unlawful  discrimination  by  rendering  ineffectual 
the  very  tool  necessary  to  prevent  such  mischief,  i.e.  open. 


225 


-  10  - 
fully  disclosed  tariffs. 

Nevertheless,  by  special  tariff  authorities  the  ICC  has 
permitted  secret  shipper  account  codes  to  be  used  in  carrier 
tariffs,  even  though  49  C.F.R.  §  1312.14(a)(3)  requires  that 
rates  published  for  individual  shippers  should  "be  published  for 
the  account  of  a  specifically  named  shipper  or  receiver."   That 
practice  has  given  rise  to  additional  litigation  whereby  under- 
charges have  been  sought  based  on  the  theory  that  such  tariff 
publications  are  unlawful,  and  that  the  shippers  should  be  re- 
quired to  pay  the  higher  rates  properly  established  in  the 
carrier's  tariffs,  rates  which  are  not  subject  to  the  allegedly 
illegal  secret  shipper  account  codes. 6/ 

A  nefarious  tariff  practice  which  has  been  permitted  by  the 
ICC's  majority  is  off -bill  discounting.   An  example  of  but  one 
version  of  off-bill  discounting  is  when  a  consignor/shipper  sells 
goods  to  its  consignee  customers  on  a  collect-on-delivery 
(C.O.D.)  or  delivered  cost  basis.   The  consignor  is  provided  a 
discount  by  its  carrier  in  a  tariff  utilizing  the  consignor's 
secret  shipper  account  code.   The  payor  of  the  freight  charges, 
or  consignee,  pays  the  full  undiscounted  rate,  totally  unaware 


6/In  No.  40888,  Reconsideration  Of  Special  Tariff  Authorities 
Authorizing  The  Publication  Of  Customer  Account  Codes  In  Tariffs. 
on  January  5,  1993,  the  ICC  noticed  its  proposal  to  reconsider  all 
outstanding  special  tariff  authorities  allowing  carriers  to  publish 
rates  for  shippers  identified  only  by  account  codes  listed  in  the 
tariffs.  In  an  open  conference  held  on  May  25,  1993  the  ICC  voted 
to  modify  the  outstanding  special  authorities  so  as  to  permit  use 
of  undisclosed  customer  codes  only  where  the  tariff  otherwise 
adequately  discloses  the  traffic  to  which  the  rate  will  be  applied. 
Still,  contrary  to  49  C.F.R.  §  1312.14(a)(3),  the  shipper  receiving 
that  rate  would  not  be  specifically  identified. 
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that  the  undisclosed  "discount"  is  paid  back  to  the  consign- 
or/shipper.  On  a  delivered  cost  transaction,  the  consign- 
or/shipper includes  the  undiscounted  freight  charges  in  its 
invoice  to  the  consignee,  and  retains  the  discounted  amount  from 
the  charges  it  pays  to  the  carrier.   In  the  past  such  "discounts" 
were  recognized  as  unlawful  rebates. 

Although  this  odious  practice  was  brought  to  the  ICC's 
attention  by  carriers  on  two  separate  occasions  since  1986,  it 
took  no  action,  indicating  that  off -bill  discounting  did  not 
appear  to  be  inherently  unlawful.   Clearly,  the  Department  of 
Justice  does  not  share  that  view.   An  administrative  demand  was 
brought  against  a  shipper  under  the  False  Claims  Act,  31  U.S.C.  § 
3729,  for  engaging  in  that  practice  on  sales  made  to  the  govern- 
ment.  That  Act  imposes  substantial  fines  and  treble  damages 
against  any  person  who  knowingly  makes,  uses  or  causes  to  be  made 
a  false  or  fraudulent  claim  which  is  paid  or  approved  by  the 
government.    The  shipper  settled  that  demand  for  $1.25  million. 
Carriers  do  not  want  to  participate  in  such  practices,  and  I 
would  be  amazed  if  the  consignee  payors  of  such  "discounts"  would 
not  overwhelmingly  object  to  that  device  if  they  were  aware  of 
its  use.   This  is  a  manifest  abuse  of  the  lawful  use  of  tariffs 
which  should  be  prohibited,  and  is  a  practice  which  could  not  be 
perpetrated  if  tariffs  were  restored  to  the  open,  rate  specific, 
and  informative  document  contemplated  under  the  law. 

The  ICC  majority's  flawed  and  failed  efforts  to  resolve  the 
undercharge  claims,  and  the  tariff  practices  heretofore  permitted 
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by  the  ICC  which  are  contrary  to  the  central  tenets  of  tariff 
disclosure,  evidence,  in  my  view,  that  the  agency  once  more  needs 
explicit  directions  from  Congress  as  to  the  termination  of  the 
undercharge  controversy  and  of  the  ongoing  practices  which  will 
assuredly  give  rise  to  further  disputes.   H.R.  2021,  the  Under- 
charge Settlement  and  Amnesty  Act  of  1993,  introduced  by  Con- 
gressman Lipinski ,  is  most  responsive  to  the  issues  underpinning 
the  undercharge  claims,  and  effectively  deals  with  or  would  end 
those  practices  which  portend  future  rate  disputes. 

NMFTA  does  not  take  a  position  on  what  specific  percentage 
formula  should  be  used  when  the  parties  decide  to  settle  the 
undercharge  claims  voluntarily.   However,  any  such  settlement 
percentage  should  be  equitable  and  reasonable  to  the  involved 
parties.   With  respect  to  the  resolution  of  the  reasonableness  of 
rates  referred  to  the  ICC  pursuant  to  Section  3(3)(B)  of  H.R. 
2021,  NMFTA  fully  supports  the  requirement  in  Section  3(5)  that 
the  ICC  shall  make  such  determination  in  accordance  with  the 
criteria  set  forth  in  Section  10701(e)  of  49  U.S.C.   That  provi- 
sion, which  requires  that  the  ICC  authorize  carrier  rate  levels 
which  cover  total  operating  costs,  plus  a  reasonable  profit,  is 
absolutely  essential  in  restoring  the  role  Congress  intended  that 
standard  to  play  in  assessing  rate  reasonableness  under  the 
regulatory  scheme  established  in  the  1980  Act. 

While  the  1980  Act  was  designed  to  promote  a  competitive  and 
efficient  motor  carrier  industry.  Congress  clearly  expressed  its 
intent  that  such  ends  were  to  be  achieved  through  a  financially 
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viable  motor  carrier  system.   That  objective  is  spelled  out 
throughout  the  Transportation  Policy  which  was  specifically 
formulated  by  Congress  for  motor  carriers,  and  set  as  the  goals 
of  regulation  the  ability  of  efficient  and  well-managed  motor 
carriers  to  earn  adequate  profits,  attract  capital,  and  maintain 
fair  wages  and  working  conditions;  and  to  improve  and  maintain  a 
sound,  safe,  and  competitive  privately-owned  motor  carrier 
system . 7/ 

To  achieve  those  objectives  Congress  enacted  a  new  rule  of 
ratemaking  set  forth  in  Section  10701(e),  which  enables  well- 
managed  carriers  to  achieve  revenue  levels  adequate  to  cover 
total  operating  expenses,  plus  a  reasonable  profit.   Significant- 
ly, in  the  1935  Motor  Carrier  Act  broad  discretion  was  vested  in 
the  ICC  to  determine  rate  reasonableness.   But,  in  crafting 
Section  10701(e)  Congress  gave  the  ICC  explicit  directions  for 
the  regulation  of  the  motor  carrier  industry,  and  admonished  it 
to  stay  within  the  powers  vested  in  it  by  the  revised  law.   (H.R. 
No.  96-1069,  96th  Cong.,  2d  Sess.  10-11  (1980).)   Congress  also 
made  clear  that  its  new  rule  of  ratemaking  must  be  utilized  by 
the  ICC  in  all  proceedings  in  determining  the  reasonableness  of 
motor  carrier  rate  levels.   (H.R.  No.  96-1069,  supra .  at  26.) 
(See  49  U.S.C.  §§  10701(e)  and  10704(b).) 

In  Georgia  Pacific,  supra .  the  ICC  initially  has  taken  the 
position  that  Section  10701(e)  only  applies  prospectively.   I 
respectfully  submit  that  conclusion  conflicts  with  the  unequivo- 


7/See  49  U.S.C.  §  10101(a)(2)(D)  and  (G) 
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cal  intent  of  Congress  in  prescribing  that  standard  and  the 
language  of  the  1980  Act.   In  no  sense  does  that  rule  of  ratemak- 
ing  contemplate  the  use  of  negotiated  but  unfiled  rates  of  any 
kind,  contract  carrier  rates,  private  carrier  rates,  rates  of 
another  mode  or  rates  which  are  not  moving  traffic  as  benchmarks 
for  reasonable  motor  common  carrier  rates.   Therefore,  I  believe 
that  Section  3(5)  of  H.R.  2021  is  essential  because  it  properly 
directs  the  ICC  to  Congress'  intent  that  Section  10701(e)  is  the 
rule  of  rate  reasonableness  which  is  to  be  applied  to  past, 
present  and  future  rates. 

Section  3(7)  of  H.R.  2021  addresses  customer  account  codes, 
and  subsection  (B)  requires  that  any  tariff  which  does  not 
identify  the  recipient  of  the  coded  customer  account  code  must  be 
deleted  from  the  carrier's  tariff  within  90  days  of  the  date  of 
enactment  of  that  provision.   As  indicated,  full  and  open  disclo- 
sure is  necessary  if  the  public  is  to  be  informed  of  the  contents 
of  carrier  tariffs.   Absent  identification  of  the  recipient  of  a 
rate,  another  shipper  normally  would  not  be  able  to  know  the 
rates  being  provided  to  its  competitors.   Failure  to  make  that 
information  available  to  the  public  appears  to  me  to  conflict 
with  Section  10741(b)  which  prohibits  unreasonable  discrimination 
in  the  services  provided  by  common  carriers. 

Section  4  of  H.R.  2021  proposes  reasonable  modifications  to 
the  statute  of  limitations  applicable  to  undercharges  and  over- 
charges.  By  ultimately  reducing  the  period  to  18  months,  ship- 
pers and  carriers  will  be  required  to  be  more  diligent  in  pursu- 
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ing  such  claims,  and  shippers  and  carriers  will  not  be  confronted 
with  as  burdensome  liability  as  can  occur  under  the  current 
three-year  periods. 

Section  6  governs  the  rates  and  contracts  of  motor  contract 
carriers.   Section  6(c)(1)  requires  that  the  agreement  be  in 
writing,  and  subsection  (2)  sets  forth  minimum  requirements  as  to 
its  contents.   As  noted,  in  Ex  Parte  No.  MC-198,  Contracts  For 
Transportation  Of  Property,  supra .  the  ICC  canceled  its  contract 
regulations  which  had  been  in  effect  for  over  55  years.   Thus, 
oral  agreements  are  now  acceptable  in  alleged  contract  carrier 
arrangements.   In  my  opinion,  oral  agreements  will  be  susceptible 
to  considerable  disagreement  between  the  parties  as  to  their 
intent  and  the  terms  of  the  arrangement,  and  will  give  rise  to 
far  greater  disputes  than  the  written  agreements  ever  created. 
In  fact,  it  should  be  remembered  that  it  was  the  problems  which 
were  experienced  with  oral  agreements  which  caused  the  ICC  in 
1937  to  promulgate  its  regulations  governing  motor  carrier 
contracts.   (See  Contracts  Of  Contract  Carriers.  1  M.C.C.  628.) 
Additionally,  in  the  1980  Act,  Congress  noted  and  legislatively 
dealt  with  the  abuses  which  had  arisen  because  of  the  use  of  oral 
contracts  in  the  interstate  transportation  of  agricultural 
commodities.   (H.R.  No.  96-1069,  supra .  at  32-33.)   With  some 
48,000  certificated  motor  common  carriers  operating  in  interstate 
commerce,  and  about  75  percent  of  those  carriers  holding  contract 
carrier  authority,  it:  is  apparent  that  written  agreements  provide 
the  only  feasible  method  of  assuring  that  the  statutory  distinc- 
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tions  between  motor  common  and  contract  carriage  are  maintained, 
and  needless  controversies  over  alleged  claims  based  on  the 
nature  of  the  transportation  service  provided  are  avoided. 

Section  7  would  create  a  new  provision,  Section  10767  of  49 
U.S.C.,  which  would  restore  tariff  integrity  by  requiring  tariffs 
to  state  clearly  and  concisely  the  actual  rates  or  charges  for  a 
transportation  service,  or  a  methodology  for  determining  such 
rates  or  charges,  and  by  prohibiting  tariffs  that  misapply 
freight  classifications.   Identified  are  range  and  trigger 
tariffs.   Range  tariffs  set  forth  a  range  of  discounts  or  rates 
rather  than  specific  prices.   They  are  subject  to  "trigger"  or 
"write-in"  provisions.   "Trigger"  provisions  cause  the  applica- 
tion of  a  rate  or  discount  based  upon  a  carrier's  evaluation  of 
its  own  needs  at  the  time  a  shipment  is  to  move.   "Write-in" 
tariffs  result  in  the  application  of  a  discount  or  rate  within 
the  published  range  based  on  the  shipper's  negotiations  with  the 
carrier.   In  either  case,  the  actual  rate  or  discount  applied 
normally  is  found  only  in  a  letter  or  on  the  bill  of  lading. 
Those  tariff  publication  devices  do  not  meet  the  statutory  rate 
disclosure  requirements  in  the  Act.   (See,  e.g. .  Section  10761(b) 
of  49  U.S.C.) 

Regarding  freight  classification.  Congress  noted  in  enacting 
the  1980  Act  that  "the  commodity  classification  system  currently 
in  place  is  a  useful  tool  for  shippers,  receivers  and  transport- 
ers of  regulated  freight  [s]o  all  'know  what  they  are  talking 
about'  thereby  contributing  to  an  efficient  and  economical 
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transportation  system."   (H.R.  96-1069,  supra,  at  28.)   Just  as 
rates  have  been  subjected  to  practices  that  contravene  the 
legitimate  purposes  of  tariffs,  so  too  has  freight  classifica- 
tion.  One  such  classification  practice  is  the  use  of  freight- 
all-kinds  (FAK)  commodity  classifications  which  do  not,  as  they 
should,  reflect  the  reasonable  or  average  transportation  charac- 
teristics of  the  commodities  included  in  such  grouping.   Rather, 
FAK  descriptions  arbitrarily  group  articles  to  receive  a  single 
rating,  irrespective  of  whether  that  rating  reflects  the  trans- 
portation characteristics  of  the  commodities  included  therein  or 
whether  the  rating  fairly  distributes  the  transportation  burden 
among  the  articles  so  grouped.   That  practice  destroys  the 
usefulness  of  freight  classification  as  an  information  tool  for 
shippers,  receivers  and  carriers  and  should  be  stopped.   New 
Section  10767  would  assist  in  terminating  such  practices. 

Section  8  of  H.R.  2021  would  terminate  a  practice — off-bill 
discounting—which  carriers  have  twice  gone  to  the  ICC  to  have 
ended,  only  to  be  advised  that  such  efforts  must  be  pursued  on  a 
case-by-case  basis.   Carriers  do  not  want  payors  of  freight 
charges  to  be  unaware  that  a  discount,  i.e.  a  remittance  of  a 
portion  of  the  freight  charges,  is  being  paid  to  the  person  who 
tendered  the  shipment  to  the  carrier.   New  Section  10768  properly 
would  prohibit  a  carrier  from  giving  a  reduction  in  a  rate  set 
forth  in  its  tariff  or  contract  to  any  person  other  than  the 
person  who  is  paying  for  the  transportation  service  and  is 
indicated  on  the  original  bill  of  lading  as  the  person  paying  for 


233 


-  18  - 
that  service. 

In  my  view,  neither  Senate  Bill  No.  412,  the  "Undercharge 
Equity  Act  of  1992,"  nor  H.R.  1710,  the  "Negotiated  Rate  Amend- 
ments of  1993,"  comprehensively  resolves  all  the  identified 
issues  discussed  above  which  are  central  to  settling  the  under- 
charge dispute  and  related  matters  which,  if  unaddressed,  will 
continue  to  give  rise  to  claims.   While,  commendably,  each  deals 
with  certain  facets  of  the  problems  associated  with  the  under- 
charge dilemma,  both  appear  more  directly  oriented  toward  sub- 
stantially or  totally  relieving  shippers  from  any  liability  for 
the  undercharge  claims.   That  approach  is  not  the  effective 
compromise  that  will  be  required  to  equitably  resolve  this 
matter. 

H.R.  2121,  entitled  the  "Negotiated  Rates  Act  of  1993,"  and 
which  was  jointly  sponsored  by  Congressman  Mineta  and  Congressman 
Shuster,  parallels  a  number  of  the  issues  addressed  in  H.R.  2021. 
However,  the  differences  in  the  two  are  substantial.   H.R.  2121 
does  not  identify  Section  10701(e)  as  establishing  the  rule  of 
reasonableness  to  be  applied  by  the  ICC  in  instances  where  the 
matter  of  rate  reasonableness  is  referred  to  the  agency  for 
determination.   That  omission  will  permit  the  ICC  to  continue  to 
evolve  theories,  such  as  found  in  Georgia  Pacific,  which  counter 
the  design  of  Congress  that  motor  common  carrier  rates  provide 
for  the  recovery  of  total  operating  expenses,  plus  a  reasonable 
profit — a  standard  imperative  if  the  goals  of  the  Transportation 
Policy  seeking  to  create  a  viable  and  financially  healthy  motor 
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carrier  industry  are  to  be  achieved. 

Also,  the  proposed  alternative  procedure  for  resolving 
undercharge  claims  which  occurred  before  September  30,  1990, 
which  would  authorize  the  ICC  to  declare  the  charging  of  the 
tariff  rates  as  an  unreasonable  practice,  would  effectively 
eliminate  all  such  claims.   It  is  difficult  to  perceive  how  that 
provision  would  pass  judicial  muster  when  the  Supreme  Court  has 
already  determined  that  such  approach  to  resolving  undercharge 
claims  is  in  conflict  with  the  filed  rate  doctrine  and  cannot  be 
upheld. 

Additionally,  H.R.  2121  is  too  open-ended  in  providing  a 
settlement  option  for  pending  claims.   Whereas  H.R.  2021  applies 
to  all  undercharge  claims  pending  or  which  arise  from  shipments 
tendered  within  12  months  after  the  act  becomes  effective;  H.R. 
2121  applies  to  all  claims  arising  from  shipments  tendered  within 
24  months  after  the  act  becomes  effective,  and  that  period  can  be 
extended  should  a  report  from  the  ICC  so  recommend.   That  ap- 
proach is  not  conducive  to  the  termination  of  this  problem  or  the 
continued  integrity  of  the  filed-rate  doctrine.  Moreover,  the 
tariff  reconciliation  procedures  proposed  to  be  established  under 
both  H.R.  2021  and  H.R.  2121  should  resolve  any  claims  arising 
from  the  "inadvertent  failure  to  properly  and  timely  file  and 
maintain  agreed  upon  rates,  rules  or  classifications."   No 
justification  exists  for  unduly  extending  procedures  to  settle 
negotiated  but  unfiled  rates  which  are  not  the  product  of  inad- 
vertence, but  which  palpably  reflect  a  disregard  of  the  filed- 
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rate  doctrine. 

H.R.  2121  seeks  to  repose  in  the  ICC  all  jurisdiction  over 
the  resolution  of  disputes  relating  to  the  conduct  of  transporta- 
tion as  contract  or  common  carriage.   That  result  improperly 
would  deprive  the  courts  of  their  jurisdiction  in  such  matters. 
Plainly,  determining  the  nature  of  a  transportation  arrangement 
as  common  or  contract  carriage  is  a  mixed  question  of  fact  and 
law  which  the  courts  have  long  been  found  to  be  fully  capable  of 
deciding.   There  is  no  reason  to  usurp  judicial  review  of  such 
issues. 

Further,  H.R.  2121  would  authorize  the  funding  of  a  study  by 
the  Transportation  Research  Board  to  consider  the  benefits  to  the 
public  of  tariff  rate  filings  by  motor  carriers;  the  utilization 
of  such  tariffs  by  shippers;  the  difficulty  and  cost  of  determin- 
ing rates  for  transportation  services  under  that  system;  the 
number  of  actions  brought  before  the  ICC  with  respect  to  such 
rates;  and  the  feasibility  and  necessity  of  establishing  an 
electronic  tariff  filing  system.   There  appears  little  need  or 
justification  for  committing  such  matters  to  a  study  by  the 
Transportation  Research  Board — particularly  with  a  $400,000 
budget.   There  also  does  not  appear  to  be  any  necessity  or 
justification  for  such  study  because  proper  administration  of  the 
Interstate  Commerce  Act  would,  as  it  previously  had  for  so  many 
years,  preclude  the  undercharge  claims  which  have  given  rise  to 
the  need  for  a  legislative  solution.   Also,  the  matter  of  elec- 
tronic tariff  filing  is  currently  before  the  ICC  and  that  issue. 
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as  well  as  any  others  regarding  filed  rates,  are  best  resolved 
there  without  the  need  for  an  expensive  and  duplicative  study  by 
another  body. 

I  thank  the  Subcommittee  for  permitting  me  to  present  my 
views  on  the  matters  which  you  have  under  consideration,  and 
commend  you  for  your  efforts  to  explore,  understand  and  redress 
the  severe  problems  which  plague  shippers  and  carriers  because  of 
the  failure  to  observe  the  filed  rate  doctrine,  and  because  of 
improper  tariff  practices  and  activities  which  have  been  condoned 
by  the  ICC. 

Respectfully  submitted. 


Martin  E.  Foley 
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My  name  is  James  E.  Fox.  I  was  the  Vice  President  and 
Treasurer  of  Transcon  Lines.  I  am  appearing  before  this  Committee 
on  behalf  of  the  Creditors'  Alliance  to  Preserve  Freight 
Undercharge  Assets  (CAPFUA) .  CAPFUA  represents  the  trustees  and 
creditors  of  bankrupt  and  liquidating  motor  carriers  for  which 
motor  carrier  undercharges  is  the  principal,  if  not  only,  asset 
remaining  available  to  pay  unsecured  creditors.  The  primary 
beneficiaries  of  the  undercharge  recoveries  CAPFUA  seeks  to 
preserve  are  the  former  workers  and  pensioners  of  the  bankrupt 
carriers.  Also,  the  Internal  Revenue  Service  has  significant 
claims  for  withholding  and  Social  Security  taxes  which  will  be 
unpaid  unless  undercharge  recoveries  are  preserved. 

Following  the  bankruptcy  of  Transcon  Lines  in  May  of  1990,  I 
became  employed  by  Leonard  L.  Gumport,  Chapter  7  Trustee  of 
Transcon  Lines.  For  the  past  three  years  I  have  had  the 
responsibility  for  assisting  the  Trustee  as  he  seeks  to  liquidate 
what  was  once  one  of  the  ten  largest  less-than-truckload  (LTL) 
interstate  trucking  companies  in  the  United  States.  Prior  to  its 
bankruptcy,  Transcon  Lines  had  approximately  3,800  employees.  It 
was  the  main  operating  subsidiary  of  Transcon,  Inc.  a  New  York 
Stock  Exchange  Company. 

In  late  1987  and  early  1988,  Transcon  Lines  sought  and 
obtained  wage  concessions  from  its  employees  in  an  attempt  to 
improve  its  financial  condition  and  to  survive  the  cutthroat  price- 
competition  in  the  trucking  industry.  On  or  about  May  of  1989, 
Transcon   Lines   began   to   default  on   its   obligation  to   make 
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contributions  to  the  pension  funds  of  its  employees.  In  May  of 
1990,  Transcon  Lines  became  a  debtor  in  bankruptcy  when  certain  of 
its  pension  funds  filed  an  involuntary  bankruptcy  petition  against 
it  Shortly  before  the  bankruptcy  filing,  thousands  of  employees 
were  terminated  and,  by  early  June  1990,  only  approximately  80 
employees  remained.  There  now  remains  only  two  employees  and  there 
are  no  longer  any  trucking  operations.  Leonard  L.  Gumport  was 
appointed  Trustee  in  June  of  1990,  and  in  late  1990,  Transcon  Lines 
vacated  it's  headquarters  in  Commerce,  California  and  moved  to  a 
warehouse  in  Monrovia,  California,  and  then  to  a  smaller  facility 
in  Temple  City,  California. 

It  is  my  understanding  that  the  Committee  is  concerned  with 
the  effect  of  undercharges  on  the  ultimate  payment  of  creditor 
claims  by  various  bankruptcy  trustees  throughout  the  United  States. 
Recently,  Leonard  L.  Gumport  submitted  a  detailed  presentation  to 
the  General  Accounting  Office  (GAO) ,  concerning  the  effects  of 
undercharges  on  the  Transcon  bankruptcy.  I  participated  in 
compiling  the  responses  made  in  the  GAO  survey.  The  Trustee  and  I 
believe  the  responses  to  this  survey  will  provide  the  Committee 
with  a  good  understanding  of  the  importance  of  undercharge 
recoveries  for  Transcon  Lines  and  other  similarly  situated  bankrupt 
trucking  companies.  Accordingly,  attached  herewith  is  a  full  copy 
of  the  Trustees  response  to  the  GAO  questionnaire. 
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I  look  forward  to  answering  any  questions  the  Committee  may 
have  regarding  Transcon  Lines  and  any  other  matters  concerning 
motor  carrier  undercharges. 

Respectfully  submitted, 
James  E.  Fox 


JEF: JLS: skf (tescimon. fx) 
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HUFSTEDLER.   KaUS  &  EtTINGER 


THItrr-NtHTW  PLOOK 

353  Soi/TN  Grand  avenue 

LOS  ANOEl-EI.  CAUrotNIA  9O07I-3I0I 


LaoNAftD  L.  GuMroaT 


OnsCT  NUHMA: 
(lU)  H1-*Ut 


May   29,    1993 


FEDERAL  EXPRESS 

Del ores  Parrett 

U.S.  General  Accounting  Office 
901  D  Street,  S.W.,  Suite  802 
Washington,  D.C.  20024 

Re:   Transcon/GAO  Questions  Regarding  Chapter  7  and  Chapter  11 
Trucking  Company  Bankruptcy  Cases 

Dear  Ms .  Parrett : 

Thank  you  for  your  patience. 

I  enclose  Transcon's  response  to  the  GAO's  questions  aJaout 
freight  undercharges.  Please  note  the  footnotes  attached  to  my 
responses. 

If  you  have  any  questions,  please  feel  free  to  call  me  at  213- 
617-6129. 


Sincerely, 


LEONARD  L.  GUMP(!^ 


cc(w/encl.):  Joseph  Steinfeld,  Jr. 
James  Fox 
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United  Statct  G«nerml  Accounting  Office 


GAO  Questions  Regarding  Chapter  7  and  Chapter  1 1 

Trucking  Company  Bankruptcy  Cases 


Instructions 

If  you  have  served  as  Trustee  or  been  a  debtor-in- 
possession  in  more  than  one  trucking  company 
banlcniptcy  case  since  January  1, 1985,  please  dupUcate 
ihis  form  and  complete  a  copy  of  it  for  each  such  case. 

Please  renin  your  completed  forms  by  April  23, 1993  in 
the  enclosed  postage  paid  envelope  or  fax  to: 

Delores  Panett 

U.S.  Generil  Accounting  Office 
901  D  Street.  S.W..  Suite  802 
Washington.  D.C  20024 
Fax:  (202)  401-«02S 

If  you  have  any  questions,  please  call  Delores  Panea 
coiiecT  on  202-401-3946. 

Deflnilioiis 

Vndtreharf.  a  claim  asserted  by  a  bankruptcy  trustee 
or  debtor-in-possession  of  a  bankrupt  trucking  firm  based 
on  the  difference  between  the  me  charged  for  a  shipment 
and  the  legal  taniff.  This  inchides  and  is  not  linuted  to: 
unfiled  rues;  contraca  in  violation  of  statme  or  ICC 
regulations;  customer  account  codes;  and  tariff 
construction  issues. 

Priority  elaimM:  those  claims  listed  in  1 1  U.S.C  Section 

507. 

Administratt¥i  claimr.  those  claims  allowed  under  1 1 
U.S.C.  Section  503(B)  and  any  other  requited  fees  under 
28  U.S.C.  Section  1930(aX6). 

Steurtd  claims:  those  claims  allowed  pursuant  to  1 1 
U.S.C.  Section  506. 


Case  Background 

1.    What  is  die  case  number  and  case  name  of  the 
bankruptcy  case  described  below?-  (Enter 
information  below.) 

Case  number     lA  90-10680  RR 

Case  name         iranSOON  LIHES 


2.  Is  this  CMe  currently  filed  under  Chapter  7  or  11? 
(Chtckont.) 

1.12  Chapter? 
2.  a  Chapter  11 

3.  When  was  the  case  initially  filed?  (Enter  date.) 
(month     year) 

4.  In  the  year  prior  to  filing  for  bankruptcy,  what  were 
the  company's  operating  revenues  and  number  of 
en^loyees?  (Enur  numbers  below.) 

1226.464.000     opeiMinf  revenues        (1989) 

3,800  number  of  employees    (1989) 

5.  Is  the  case  currently  open  or  dosed?  (Check  one.  j 

I.IS  Open 

2.  D  Qosed;  Dale  dosed: 
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AsstU  tad  UabOitict 

6.    Please  complete  the  following  sammiry  sebedules  of  ihe  estate's  assets  and  liabilities  using  the  most  recently 
available  figures.  For  each  asset  and  liability,  give  the  approximate  valuation  date.  For  liabilities,  please  provide 
both  claims  filed  and  claiins  allowed,  to  the  extent  that  allowed  claims  are  known.  (Enter  amounis  and  dates 
below.) 


Asstts 

S  Value 

Valuation 
Date 

1 .    Recovery  from  ihippen  for 
undeicbarges 

4,620.^742 

i/20/93 

2     Uncollected  undercharges 

70,000,000 

3.    Other  assets 

2,863,022 

'     Total  Assets  (sum  of  1,  2, 

77,483,764 

•• 

SEE    FOOTNOTE    7 

Clalma  Filed                | 

Clalma  Allowed             | 

Uablllties 

S  Value 

Valuation 
Date 

S  Value 

Valuation 
Date 

1     Secured  claims 

32,713,714. 

8-19-9: 

0.00 

5/20/93 

..^■.:,^..,,    ,                  ...     .:  .  .:,.,.  .aaWgM^V.-  -.-.a^  -..  .    .    j 

2.    Administnnve  expenses. 
except  for  professional  fees 

31^702,771 

- 

2,588,688 

" 

3.    f^fessional  fees  (most 
recent  figures  available) 

7,065,993 

" 

7,065,993 

" 

4.    Wage  claims 

4,870,71T. 

" 

4,870,717 

" 

5 .    Pension  and  welfare  claims 

15,878,473 

" 

1,129,283 

" 

6.    Tax  claims 

11,165,836 

,. 

8,165,836 

" 

(specify) 

562,199,909 

" 

6,599,909 

•■ 

sisse^--  -•  •'- •   -vs^^s^   ■^-•^'  -I 

8 .    Non-priority  wage  claima 

20,331,364 

" 

20,331,364 

.. 

9.    NoD-priohty  pension  and 
welfare  claims 

51,339,053 

" 

51,339,053 

" 

10  OOif r  uniemrH  claimi 

258,445,423 

" 

158,845,423 

" 

Tutal 

^»^;^... .  ■  -.-., .,.     -     ^■-^vf-!:z*s.'--     ■'-T"-^%:  - 

1 1 .  Total  Liabilities 

995,713,253      )         ••        ||260 ,  936 ,  266      | 

PLEASE  SEE  ATTACHED  FOOTNOTES 
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Undercharge  Claims 

SEE  FOOTNOTE  8 

8 .  Wha(  ire  the  lotal  dollar  amount  of  undercharge 
claims  initially  sought  in  this  case  and  the  number  of 
shippers  from  whom  recovery  is  being  or  has  been 
sought?  (Enter  amount  and  number  btlow.) 

<160,POO,000  total  claims  initiaUy  sought 

^5,  OOP     total  number  of  shippers 

SEE  FOOTNOTE  9 

9.  About  what  percentage  of  the  total  amount  of 
undercharge  claims  imtially  sought  (amount 
descnbed  in  Question  8)  is  based  on  each  of  the 
following  categories.  For  each  category,  please 
provide  the  approximaie  number  of  shippen  firem 
whom  undercharge  claim  recovery  is  being  or  has 
been  sought  (Enter  percentages  and  numbers 
below.) 


All  estiiTBtfis 

%  Amount 
initially  sought 

Numb«r 

of 
shippers 

1.    Unfiled  rates 

30% 

11,000 

2.    Contracts  in 
violation  of  statute 
or  ICC  regulations 

60% 

500 

3.    Customer  account 
codes 

— 

- 

4.    Taiiif  constiucnon 
issues 

10% 

3,500 

SEE    FOOTNOTE    10 
10.  What  is  the  total  dollar  value  of  undercharge  claims 
initially  sought  by  billing  shippers,  and  bow  many 
shippen  have  you  billed  for  such  claims?  (Enter 
amount  and  marker  below.) 

go.  432,740    claims  initially  sought  by  billing 

6.012  number  of  shippen 


SEE    FOOTNOTE    11 
1 1 .  What  is  the  total  dollar  value  of  undercharge  claims 
collected  to  date  from  billing  shippers,  and  bow 
much  is  still  being  sought  frem  billing?  (E/aer 
amounts  below.) 

J       874,997     gj^jjj  collected  from  billing 

J         None  ji,j„u  stju  be„,g  ^„g^^ 


SEE  FOOTNOTE  12 

12.  How  much  of  the  claims  collected  &x>m  billing 
shippen  has  been  recovered  for  the  estate  (net 
recovery)?  (Enter  amount  below.) 

i       4;37,001    net  recovery  from  billing 

SEE  FOOTNOTE  13 

13.  What  are  the  total  costs  incurred  in  connection  with 
recovering  or  anempting  to  recover  these 
underebarge  claims  by  billing  shippen?  (Enter 
amount  below.) 


$__2Iil!£_  total 


costs 


SEE    FOOTNOTE    14 
14.  What  are  the  face  value  and  tale  price  of  any  claims 
you  have  sold?  (Enter  amounts  below.) 

,    None 


,  face  value 


None 


.sale  price 


SEE  FOOTNOTE  15 

15.  How  many  shippen  have  you  sued  and  do  you  plan 
to  sue  for  recovery  of  undercharges?  (Enter  numbers 
below.) 

1.500         shippensued  (i.e.,    served) 

15,000  shippen  pUntn  pw  ( i .  e .  .    plan    to 

serve    in   total) 
SEE    FOOTNOTE    16 

1 6.  What  are  the  total  amounts  of  undercharges  you  are 
seeking  and  plan  to  seek  in  such  suits  against 
shippen?  (Enter amouras  below.) 

^60,000,000  c^inu  jj^ady  sought  in  suns 
^6  0,  0  00,0  00  cUuns  plan  to  seek  in  suits 


NOTE:   ^LEASE  SEE  ATTACHED  FOOTNOTES. 


245 


SEE  FOOTNOTE .17 ^       .  .   . 

1 7.  Agiinst  DOW  miny  shippen  have  you  obuioed  a 

judgement  and  with  bow  many  bave  you  tenled 

undercharge  claims  as  a  consequence  of  seeking  such 

claims  is  suits?  (Enur  number}  below.) 


SEE    FOOTNOTE    22 
22.  About  how  much  of  the  net  recovery  from 

judgements  and  settlements  is  remaining  after  any 
expenses  specifically  related  to  such  recovery  of 
undercharges  have  been  paid  from  it  (e.g.,  posuge. 
filing  fees,  trustee's  expenses,  etc.)?  (Enter  amount 
below.  Include  negaxive  value  if  expenses  exceeded 

2  ,  259    total  ^ettleir.ents  .and.  iudgments  ^^^vererf "»^"^'>^"> 

number  oT setileiDeiits  with  Vmppen^  2    04  4    03? 

$_1__J -net  recovery  less  expenses 


less. than 


unuxr  olTut^ma&^agaiBSt  shippen 


SEE    FOOTNOTE    18 
1 8.  What  is  the  total  dollar  value  of  all  such  judgements 
and  settlements  and  what  was  the  total  dollar  value  of 
undercharges  initially  sought  in  such  judgements  and 
settlements?  (Enter  amouna  below.) 


unknown 


.judgements 


S  '*>6^0>742    lettlementsand    judgments 

i  unknown        undercharges  initiaily  sought  in 
such  judgements  and  settlements 

SEE    FOOTNOTE    19 
19.  What  is  the  total  dollar  value  of  ondercbarge  claims 
actually  collected  6om  the  judgements  and 
settlements  stated  above?  (Enur  amount  below.) 

S  unknown        collected  hidfementi 


SEE    FOOTNOTE    23 

23.  With  regard  to  all  acts  taken  to  recover  undercharge 
claims  (suits  against  shippers  aitd  other  acts),  what  is 
the  percentage  of  dollan  collected  that  was  pud  to 
each  of  the  following  groups  in  connection  with 
undercharge  recovery?  (^Mr  percentages  below.) 

^  ^~^^  %  tariff  auditors  and  collection  agencies 
and   attorneys 

^     %  attorneys  , 

^     %  other  professionals  (please  specify) 
44-68  ch ^ ejtgjj (ne, recovery) 

SEE  FOOTNOTE  2  4 

24.  With  regard  to  the  collected  dollars  that  were  paid  lo 
the  rffWff  nrr,  itcovery — what  perceiuage  was  paid 
or  is  estimated  to  be  paid  for  expenses  specifically 


y4, 620, 742     eoUeoed  lettiftaents  and    judgmentaelated  to  undercharge  claims  (e.g„  filing  fees. 

„__ postage,  interim  and  final  professional  fees,  etc.)' 

SEE   FOOTNOTE   20  .^  (lu!!? percentage  below.) 

20.  How  much  of  the  claims  collected  from  judgenients 

and  settlements  has  been  paid  for  legal  and  audit  Q     %  undercharge  expenses 

fees?  (Enur  amounts  below.) 


C  >  5 7 6  ,  6 7  5      leyal  fieei   and   audit    fees 
i       ^^^ audit  feet 

SEE    FOOTNOTE    21 
21.  How  much  of  the  claims  collected  from  judgements 
and  senlenKnts  hu  been  recovered  for  the  estate  (net 
recovery — i.e.,  coUactians  lea*  legal  and  audit  fees 
counted  is  Question  20)7  (Enur  amotoa  below.) 

$il£iidIL  net  recovery  from 

judgements  and  settlemenu 


Distrfbntioa  of  Aaxta 

SEE    FOOTNOTE    25 
22.  What  is  the  total  dollar  vahie  of  die  asseu  listed  in 
(Question  6  above  that  have  been  distributed?  (Enter 
amount  below.) 

^18, 000, 000    mets  dJBributed 

SEE    FOOTNOTE    26 
26.  Have  all  the  allowed  secured  claims,  summarized  in 
(Question  7  above,  been  satisfied?  (Check  one.) 

1.  IS  Yes  in  that  no  liens  exist  on 
2  n  No  uridercharge  recoveries 


NOTE:   PLEASE  SEE  ATTACHED  FOOTNOTES 
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SEE    FOOTNOTE    2  7 

27.  What  are  ifae  total  administrinve  expenses  and 
professional  fees  allowed,  sununarized  in  Quesuon  7 
above,  that  have  been  paid  to  date?  (Enter  amount 
below.) 

if,  ■??7  .qq?       paid  expenses  and  fees 

SEE    FOOTNOTE    2  8 

28.  Are  the  paid  expenses  and  fees  specified  in  Question 
27  above  interim  or  final?  (Check  one.) 

1.  [3  Interim 

2.0  Final 

SEE  FOOTNOTE  29 

29.  Has  there  been  or  will  there  be  money  for  distribution 
to  allowed  priority  wage  and  pension  and  welfare 
claims?  (Check  one.) 

1.  D  Definitely  has  been 

2.  03  Definitely  wiU  be 

3.  D  Probably  will  be 

4.  D  Probably  will  noc  be 

5.  D  Definitely  will  not  be 

6.  D  Definitely  has  not  beea 
SEE    FOOTNOTE    30 

30.  What  are  the  total  dollar  amounts  already  distributed 
and  that  will  be  distributed  to  each  of  the  following 
priority  claims?  (Enter  amouna  below.) 


AlrMdy 
Distrlbutad 

Willb* 
Olstnbutad 

1.    Priority  wage 
claims 

?737,992 

$4,870,71: 

2.    Priority  pension 

See 

'nntnntj' 

<;i.nq.2R: 

3.    Tax  claims 

5371,154 

$8,165,83e 

IQO 


.  cents  per  S  for  priority  wage  claims 


SEE  FOOTNOTE  32 

32.  What  is  the  esumated  range  of  any  environmental 
claims?  (Enter  amouru  below.) 

i  1.536.157  Minimum  environmental  claims 
ilO,000,000  Maximum  environmental  claims 
SEE    FOOTNOTE    3  3 

33.  Has  there  been  or  will  there  be  money  for  distribution 
to  allowed  unsecured  claims  (excluding  pnonty 
claims)?  (Check  one.) 

1.  D  Definitely  has  beea 

2.  D  Definitely  wiU  be 

3.  SI  Probably  wiU  be 

4.  D  Probably  will  not  be 

5.  D  Definitely  will  not  be 

6.  G  Definitely  has  not  been 

SEE    FOOTNOTE    34 

34.  What  is  the  approximate  percentage  of  allowed 
unsecured  claims  (including  eavironmental  but 
excluding  priority  claims)  that  will  be  paid,  expressed 
as  "cents  per  dollar^  (Eruer  number  below.) 


10 


19    cenu  per  S  for  uuecured  claims 


SEE    FOOTNOTE    35 
35.  Please  identify  by  name  and  address  any  tariff 
auditors  and  collection  agencies  you  have  used. 


SEE  FOOTNOTE  31 

31.  What  is  the  approximate  percentage  of  all  allowed 
priority  wage  and  pension  and  welfare  claims  that 
will  be  paid,  expressed  as  "cents  per  dollar^?  (Enter 
number  below.) 


100  cents  per  $  for  priority  pension 

and  welfare  cUiffls 


plus  witJiholdinc  tax  on  priority  wage 
claims.     See  footnote  30.2. 


Thank  you  for  your  cooperation.  Please  feel  free  to 
include  with  your  response  any  comments  you  ma\  >•_• 
or  clarifieations  of  your  responses. 


NOTE:   PLEASE  SEE  ATTACHED  FOOTNOTES 
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Footnotes^^  in  Response  to  Question  No.  6; 
6.0   General  Comments: 

A.  Transcon  Lines  ("Transcon")  was  once  one  of  the 
largest  less-than-truckload  motor  carriers  in  the  United  States. 
In  1989,  the  year  before  Transcon 's  bankruptcy  filing,  Transcon 
had  annual  revenues  in  excess  of  $225,000,000  and  had 
approximately  3,800  employees. 

B.  Beginning  in  the  1980's,  the  Interstate  Commerce 
Commission  ("ICC")  adopted  a  policy  of  price  destabilization 
designed  to  promote  unregulated  competition  in  the  trucking 
industry.   This  policy,  called  "Negotiated  Rates."  provided  that 
secret  negotiated  shipping  rates  would  be  enforced  by  the  ICC 
even  if  they  were  different  from  the  public  rates  filed  with  the 
ICC. 

C.  During  the  price  destabilization  promoted  by  the 
ICC's  Negotiated  Rates  policy,  Transcon  operated  at  a  deficit. 
Transcon  financed  this  deficit  in  part  by  means  of  (1)  wage 
concessions  from  its  employees,  (2)  defaults  on  payments  to  their 
pension,  health  and  welfare  benefit  funds,  (3)  failure  to  perform 
environmental  remediation  at  polluted  truck  terminals  (with- 
underground  fuel  storage  tanks)  throughout  the  United  States,  and 
(4)  failure  to  pay  other  creditors. 


-'  All  footnotes  are  an  integral  part  of  the  responses  to  the 
GAO  questionnaire.  In  compiling  the  information  contained  in  these 
responses,  the  Trustee  has  relied  upon  his  staff  and  has  made 
estimates  based  on  the  information  provided  to  him.  The  Trustee 
reserves  the  right  to  amend  and  supplement  these  responses. 
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D.  The  ICC's  Negotiated  Rates  policy  was  not  declared 
illegal  until  June  1990  when  the  United  States  Supreme  Court 
decided  Maislin  Industries.  U.S..  Inc.  v.  Primary  Steel.  Inc.. 
497  U.S.  116  (1990).   Less  than  60  days  before  Maislin.  Transcon 
was  forced  into  bankruptcy  when  its  employees'  benefit  funds 
filed  an  involuntary  bankruptcy  petition  against  it. 

E.  As  reflected  by  the  responses  to  this 
questionnaire,  the  largest  potential  asset  of  the  Transcon 
bankruptcy  estate  consists  of  its  right  to  recover  illegal 
rebates  ("freight  undercharges")  under  the  filed  rate  doctrine  as 
reaffirmed  by  the  Supreme  Court  in  Maislin. 

F.  The  Trustee  estimates  that,  if  the  ICC  enforces 
the  filed  rate  doctrine,  then  the  Transcon  estate  would  recover 
approximately  $70,000,000  in  freight  undercharges  —  an  amount 
that  would  in  large  part  pay  environmental  claims,  priority  wage 
and  pension  claims,  government  tax  claims,  and  the  expenses  of 
administration. 

G.  Currently,  however,  the  ICC  is  not  enforcing  the 
filed  rate  doctrine,  and  has  instead  adopted  one  illegal  policy 
after  another  as  reflected  by  these  judicial  decisions: 

1.  Maislin  Industries,  supra  (1990):  The 
Supreme  Court  holds  that  the  ICC's  Negotiated  Rates  policy 
violates  the  filed  rate  doctrine. 

2.  ICC  V.  Transcon  Lines.  981  F.2d  402  (9th  Cir. 
1992) (cross-petitions  for  certiorari  pending) :  The  Ninth  Circuit 
Court  of  Appeals  holds  that  the  filed  rate  doctrine  precludes  the 
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ICC  from  utilizing  its  credit  regulations  to  prevent  the 
collection  of  freight  undercharges. 

3.  Gumport.  Trustee  v.  ICC  (In  re  Transcon 
Lines)  .  147  B.R.  770  (Bankr.  CD.  Cal.  1992)  (appeal  pending): 
The  Bankruptcy  Court  holds  that  11  U.S.C.  §362  precludes  the  ICC 
from  utilizing  its  MC-208  regulations  to  interfere  with  the 
collection  of  freight  undercharges. 

4.  White.  Trustee  et  al.  v.  United  States.  3rd 
Cir.  Nos.  92-3528,  3653,  3666  (March  19,  1993):   The  Third 
Circuit  Court  of  Appeals  holds  that  the  ICC's  MC-208  regulations, 
which  restrict  the  collection  of  freight  undercharges,  are 
illegal. 

H.    If  the  ICC  persists  in  this  pattern  of  illegal 
regulatory  conduct,  then  freight  undercharges  will  not  be 
collected,  shippers  will  keep  illegal  rebates,  and  employees, 
pension  funds,  governmental  agencies,  and  other  creditors  will  go 
unpaid.   The  illegal  regulatory  conduct  of  the  ICC  that  was 
rejected  by  the  courts  in  ICC  v.  Transcon.  supra,  and  Gumport . 
Trustee  v.  ICC,  supra .  to  date  has  damaged  the  Trascon  estate  by 
inflicting  at  least  15  months  of  delay  and  substantial  legal 
expense.   The  delay  resulted  from  the  ICC's  obtaining  a 
preliminary  injunction  in  or  about  January  1992  pending  the  ICC's 
unsuccessful  appeal  to  the  Ninth  Circuit  on  the  credit 
regulations  issue  in  ICC  v.  Transcon,  supra .   That  injunction  was 
not  dissolved  until  May  1993,  and  even  then  the  ICC  continued  to 
seek  to  maintain  that  injunction  in  effect.   Both  the  Ninth 
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circuit  Court  of  Appeals  and  the  District  Court  rejected  the 
ICC's  request  for  an  extension  of  the  injunction.   After  twice 
losing,  the  ICC  filed  a  purported  emergency  motion  in  the 
Bankruptcy  Court  on  May  28,  1993.   The  Bankruptcy  Court  has  not 
decided  that  motion. 

6.1  Assets  on  Hand  Do  Not  Reflect  Funds  Already  Disbursed; 
The  Trustee  is  liquidating  the  Transcon  bankruptcy 
estate  under  the  provisions  of  chapter  7  of  the  Bankruptcy  Code. 
As  part  of  the  liquidation  process,  the  Trustee  has  collected 
assets  of  the  estate,  and  has  made  disbursements  with  court 
approval  for  property  management,  environmental  work,  legal  and 
accounting  expenses,  and  other  necessary  costs  of  administration. 
As  a  result,  the  Trustee  does  not  have  on  hand  the  proceeds  of 
all  funds  collected,  because  the  Trustee  has  disbursed  funds  on 
such  items  as  the  following: 
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A.  Payments  for  environmental  assessment  work: 
$659,  469^' 

B.  Payment  of  Secured  Creditor  Foothill  Capital 
Corp. : 

i.    Principal;  $2,063,934^' 
ii.   Interest;   $268,845 

C.  Payments  to  Transcon  employees*  pension,  health 
and  welfare  benefit  funds: 

$554,062 

D.  Payroll  and  payroll  taxes  through  3/31/93; 
$1,109,146 

i.    Payroll;   $737,992 

ii.   Payroll  taxes;   $371,154 

E.  Workers  compensation  and  employee  medical 
benefits: 

$134,765 


2'  All  numbers  provided  are  estimates.  Dates  utilized  were 
selected  for  convenience  in  compiling  and  retrieving  the 
information  sought,  and  not  because  a  different  date  would 
materially  alter  the  result.  As  stated  in  footnote  1,  the  Trustee 
relied  upon  his  staff  in  compiling  these  responses. 

-'  Foothill  has  collected  a  total  of  approximately  $9,338,935 
from  the  beginning  of  Transcon 's  bankruptcy  case.  The  Trustee  has 
not  included  in  the  $2,063,934  figure  the  sums  disbursed  to 
Foothill  prior  to  the  Trustee's  appointment  in  June  1990. 
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Property  taxes  of  state  and  local  aovernmentis : 

$188,785 

Insurance  premiums  (primarily  for  property  and 

liability  policies  covering  truck  terminals  in 

places  from  California  to  New  Jersey) ; 

$258,620 

Total  Legal.  Accounting  and  Other  Professionals 

Fees  Paid; 

$4,065,993  (including  contingent  fees  paid  to 

collect  freight  undercharges  and  non-contingent 

fees  paid  for  real  estate,  bankruptcy,  tax,  and 

non-freight  undercharge  litigation) .   To  date,  the 

estate  has  accrued  in  excess  of  $600,000  in  legal 

fees  in  successfully  preventing  the  ICC  from 

enforcing  its  credit  regulations  and  its  MC-208 

regulations. 

Distribution  from  Transcon^s  pension  plan: 

$3,326,972  (distribution  to  approximately  500 

former  salaried  employees  of  Transcon  resulting 

from  hundreds  of  hours  of  work  by  the  Trustee's 

staff  in  administering  Transcon 's  qualified  plan) . 

Distributions  consist  of  funds  from  the  plan,  not 

the  estate. 
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6.2.  Valuation  of  Polluted  Truck  Terminals; 

A.  Prior  to  its  bankruptcy,  Transcon  conducted 
operations  throughout  the  United  States  from  more  than  100 
terminals,  many  of  them  leased.   Transcon  may  have  caused  or 
contributed  to  pollution  at  many  of  those  terminals,  and  may  have 
liability  for  pre-bankruptcy  pollution  at  such  terminals. 

B.  The  Transcon  estate  currently  has  title  to  nine 
truck  terminals  and  one  vacant  lot  in  various  states,  including 
California,  Missouri,  New  Jersey,  New  York,  Ohio,  Pennsylvania 
and  Texas.   Nine  out  of  ten  of  these  properties  have 
environmental  contamination  by  reason  of  underground  fuel  storage 
tanks  or  other  causes. 

C.  The  Trustee  has  employed  an  environmental 
consulting  firm  named  McLaren  Hart  Environmental  Engineering.   On 
behalf  of  the  Trustee,  that  firm  performs  environmental 
assessments  and  communicates  with  regulatory  agencies.   Based  on 
assessments  provided  to  date,  the  Trustee  believes  that  one  or 
more  of  the  ten  properties  may  have  a  negative  value,  and  may 
ultimately  have  to  be  abandoned,  especially  if  the  Trustee's 
ability  to  collect  freight  undercharges  is  impaired. 

D.  The  Trustee  has  assigned  a  conservative  value  of 
$2,000,000  to  the  estate's  ten  properties,  but  this  assigned 
value  depends  on  contingencies  and  assumptions  relating  to:  (1) 
possible  abandonment  of  terminals  having  a  negative  value  by 
reason  of  significant  pollution,  (2)  satisfaction  of  potential 
buyers  and  environmental  agencies  about  the  extent  and  cleanup  of 
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any  environmental  pollution,  and  (3)  the  market  for  truck 
terminals. 

6.3.  Funds  Currently  in  the  Estate: 

As  of  May  25,  1993,  the  Transcon  estate  had 
approximately  $2,907,059  in  funds.   These  funds  include  the 
proceeds  of:   (a)  collection  of  freight  undercharges,  (b) 
collection  of  accounts  receivable  and  preferences,  (c)  proceeds 
from  the  sales  of  truck  terminals,  and  (d)  miscellaneous 
proceeds.   The  $2,907,059  consists  of  the  funds  that  remain  after 
payment  of  the  contingent  fees  of  freight  undercharge 
professionals,  and  other  expenses  of  administration  that  include 
(but  are  not  limited  to)  the  expenses  identified  in  footnote  6.1 
above . 

6.4 .  Calculation  of  "Recovery  from  Shippers  for 
Undercharges"  in  Response  to  Question  6.1; 

The  figure  of  $4,620,742  represents  the  total  recovery 
by  the  estate  from  freight  undercharges  collected,  prior  to 
deduction  of  contingent  fees  and  costs.   For  information  on  costs 
and  delays  caused  by  the  ICC,  see  in  footnotes  6.0  -  6.1,  above. 

6.5.  Calculation  of  "Uncollected  Undercharges"  in  Response 
to  Question  No.  6.2: 

This  $70,000,000  figure  represents  the  total  recovery 
(prior  to  the  deduction  of  contingent  fees)  that  the  estate 
estimates  that  it  would  receive  if  the  ICC  enforces  the  filed 
rate  doctrine  and  stops  interfering  with  efforts  to  collect 
freight  undercharges.   As  detailed  in  footnote  6.0,  above,  the 
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ICC  has  repeatedly  sought  to  prevent  enforcement  of  the  filed 
rate  doctrine  as  evidenced  by:   (a)  the  ICC's  illegal  Negotiated 
pates  policy  (invalidated  by  the  Supreme  Court  in  Maisiin) »  (b) 
the  ICC's  invalid  use  of  its  credit  regulations  (disallowed  by 
the  Ninth  Circuit  in  ICC  v.  Transcon) ,  and  (c)  the  ICC's  illegal 
MC-208  regulations  (enjoined  by  the  Bankruptcy  Court  in  Gumport . 
Trustee  v.  ICC  and  invalidated  by  the  Third  Circuit  in  White. 
Trustee  v.  ICC) .   If  the  ICC  continues  to  undermine  the  filed 
rate  doctrine,  then  the  estate  will  likely  recover  less  than 
$20,000,000  in  undercharges.   In  estimating  the  recovery  of 
freight  undercharges,  the  Trustee  has  assumed  that  shippers  will 
contest  the  reasoneibleness  of  Transcon's  filed  rates  under  Reiter 
V.  Cooper.  113  S.Ct.  1213  (1993). 

6.6.  Calculation  of  "Other  Assets"  in  Response  to  Question 
6.3: 

A.  The  "other  assets"  figure  of  $2,863,022  consists 
of:   (a)  the  $2,000,000  value  assigned  to  the  nine  truck 
terminals  and  one  vacant  lot  as  explained  in  footnote  6.2,  above, 
and  (b)  the  $2,907,059  in  funds  on  deposit  with  the  estate  minus 
the  $2,044,037  in  net  proceeds  that  the  estate  has  received  from 
the  collection  of  freight  undercharges.   The  Trustee  believes 
that  it  would  be  misleading  to  include  in  the  "other  assets"  of 
the  estate  a  $1,000,000  certificate  of  deposit  that  is  pledged  as 
collateral  to  a  secured  creditor  of  the  estate,  Aetna  Casualty. 

B.  The  remaining  other  assets  of  the  estate  consist 
primarily  of  contingent  and  uncertain  rights  to  reimbursement  on 
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certain  bonds  in  the  approximate  amount  of  $600,000,  and  pending 
lawsuits  against  various  entities  involved  in  Transcon's  business 
shortly  before  its  collapse  and  possible  recoveries  from  those 
entities  or  from  applicable  insurance.   For  example,  the  Trustee 
has  obtained  a  default  judgment  of  approximately  $5,100,000 
against  Leonard  Pellulo  by  reason  of  his  mismanagement  of 
Transcon,  and  the  Trustee  has  a  pending  lawsuit  against  a  New 
Jersey  law  firm  that  formerly  represented  Transcon.   Pellulo  is 
now  incarcerated  and  has  paid  nothing  on  his  judgment.   The  New 
Jersey  law  firm  denies  all  liability,  is  being  defended  by  its 
insurance  carrier,  and  it  appears  that  a  jury  will  have  to  decide 
the  appropriate  award  to  the  Trustee. 

6.7.  Fees  and  Costs  Incurred  by  the  Transcon  Estate: 

The  estate  has  employed  freight  undercharge  collection 
professionals  on  a  contingent  fee  basis,  and  has  employed  other 
counsel  on  an  hourly  basis: 

A.    Freight  Undercharge  Professionals; 

Pursuant  to  court-approved  agreements,  the  Trustee 
employed  tariff  auditors,  a  collection  firm,  and  legal  counsel  to 
collect  freight  undercharges  on  a  contingent  fee  basis.   The 
contingent  fee  paid  to  this  group  (the  "Rate  Audit  Group")  is  a 
"sliding  scale"  arrangement.   Under  the  current  court-approved 
agreement,  a  50%  contingent  fee  applies  to  collection  of  freight 
undercharges  until  the  group  has  collected  approximately 
$3,000,000,  followed  by  a  40%  contingent  fee,  and  then  by  a  20% 
contingent  fee  when  the  contingent  fees  reach  approximately 
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$9,000,000.   Initially,  the  Trustee  employed  the  law  firm  of 
Garfield,  Tepper,  Ashworth  &  Epstein  ("GTAE")  as  transportation 
counsel,  but  no  longer  uses  that  firm.   That  firm  was  replaced  by 
Sims,  Walker  &  Steinfeld  of  Washington,  D.C. 

i.    Contingent  Fees  of  Freight  Undercharge 
Professionals:   Through  May  20,  1993,  the  Transcon  estate  has 
paid  or  incurred  approximately  $2,576,675  in  contingent  fees  to 
the  Rate  Audit  Group. 

ii.   Freight  Undercharge  Collections:   Through  May 
20,  1993,  the  Rate  Audit  Group  collected  a  total  of  approximately 
$4,620,742  in  freight  undercharges.   This  sum  consists  of 
$3,745,745  in  freight  undercharges  obtained  through  the  efforts 
of  counsel  (Sims,  Walker  &  Steinfeld  and  Garfield,  Tepper  & 
Ashworth)  and  $874,997  obtained  through  the  efforts  of  the 
collections  firm  (Lawrence  Nathan  Associates) . 

iii.  Net  Collection  by  the  Estate:   Through  May 
20,  1993,  the  Transcon  estate  received  net  freight  undercharge 
collections  of  $2,044,037.   As  stated  above,  all  recoveries  are 
on  a  sliding-scale  contingent  fee  basis,  and  pursuit  and  recovery 
of  additional  freight  undercharges  have  been  delayed  for  more 
than  a  year  by  the  ICC.   See  footnote  6.0,  above.   The  net 
recovery  to  the  estate  to  date  is  approximately  4  5%  of 
collections  because:  (1)  the  estate  previously  had  a  less 
favorable  contract  with  GTAE  than  the  Trustee  obtained  beginning 
in  1992,  and  (2)  there  were  certain  substantial  initial  costs 
that  resulted  from  the  large  number  of  filings  made  in  1992 
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combined  with  ICC's  interference  with  the  prosecution  of  those 
filings. 

B.    Other  Professionals; 

The  Trustee  has  employed  other  counsel  and 
accountants  on  an  hourly  basis  to  assist  in  the  administration  of 
the  estate.   By  reason  of  environmental  and  other  claims,  and  by 
reason  of  the  illegal  regulatory  action  of  the  ICC,  the  estate 
has  not  paid  these  professionals,  or  the  Trustee,  since  December 
1991.   Total  court-approved  disbursements  to  the  Trustee  and 
other  professionals  (other  than  freight-undercharge 
professionals)  are  $1,489,318.   See  footnote  7.3.B,  below. 

Footnotes  in  Response  to  Question  No.  7; 
7.0.  General  Comments; 

A.   Inaccuracy  of  Filed  Claims; 

Transcon  is  extremely  insolvent,  but  the  total 
claims  filed  against  the  Transcon  estate  do  not  fairly  reflect 
the  actual  liabilities  of  the  estate  for  a  number  of  reasons: 
(1)  There  are  duplicate  and  inaccurate  claims.   (2)  There  are 
many  substantial  claims  that  were  settled,  including  a 
$500,000,000  environmental  priority  claim  that  was  settled  for 
$3,820,  and  a  claim  for  $155,200,000  by  former  affiliates  of 
Transcon  that  was  released  in  return  for  certain  settlement 
payments  to,  not  from  Transcon  Lines. i'   (3)  There  are  disputed 


-'  Of  the  $155,200,000  in  claims  of  affiliates,  $55,600,000 

of  those  claims  were  claimed  as  priority. 
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claims  that  have  not  been  litigated  at  this  time  because  no 
purpose  would  be  served  in  doing  so  until  a  distribution  to 
claims  of  that  class  appears  likely. 

B.    Inaccuracy  of  "Allowed"  Claims; 

Under  11  U.S.C.  §502 (a),  a  filed  claim  is  "deemed 
allowed,"  unless  a  party  in  interest  files  an  objection.   The 
time  to  file  objections  to  claims  has  not  expired  and  will  not 
expire  until  a  final  distribution  will  be  made  in  the  case.   For 
this  reason,  the  Trustee  has  not  objected  to  many  inaccurate, 
duplicative,  or  settled  claims  that  will  ultimately  be  the 
subject  of  likely  successful  objections  to  allowance.   For  this 
reason,  the  information  provided  in  response  to  the  "Claims 
Allowed"  portion  of  question  No.  7  consists  of  the  Trustee's 
estimate  of  the  true  amount  of  the  legitimate  claims  against  the 
estate,  instead  of  the  amount  that  would  be  "deemed  allowed" 
under  11  U.S.C.  g502fa)  simply  because  a  proof  of  claim  had  been 
filed. 

7.1.  Information  re  "Secured  Claims": 

A.  Secured  Claims  Filed: 

Filed  secured  claims  total  approximately 
$32,713,714. 

B.  Secured  Claims  Allowed: 

The  Trustee's  estimate  of  allowed  secured  claims 
against  the  estate  is  that  they  will  total  $0.00  for  the  reasons 
that  follow:   (l)  The  principal  secured  creditor  of  the  Transcon 
estate  was  Foothill  Capital  Corp.,  and  the  Trustee  believes  that 
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he  has  completely  repaid  that  secured  debt.   (2)  Aetna  Casualty 
has  a  secured  claim  against  the  estate,  but  the  Trustee  believes 
that  all  of  the  collateral  for  that  claim  consists  of  a 
$1,000,000  certificate  of  deposit,  separate  and  apart  from  all 
other  funds  in  the  Transcon  estate,  and  that  Aetna  has  no  other 
security  interest  in  other  assets  of  the  estate.   Thus,  for 
example,  Aetna  should  have  no  security  interest  in  the  proceeds 
of  collections  of  freight  undercharges.   (3)  Similarly,  the 
Central  States  Southeast  and  Southwest  Areas  Health  and  Welfare 
Pension  Funds  have  a  security  interest  in  the  truck  terminal  of 
Transcon  in  Columbus,  Ohio,  but  that  security  interest  is 
enforceable  only  against  that  property,  and  not  against  the 
proceeds  of  the  collections  of  freight  undercharges.   (4) 
Similarly,  Transcon' s  rolling  stock  was  all  transferred  and/or 
repossessed.   (5)  Similarly,  significant  real  property  tax 
obligations  exist,  but  these  are  secured  solely  by  the  truck 
terminals  that  are  subject  to  those  charges,  and  those  real 
property  tax  claims  are  not  secured  by  collections  of  freight 
undercharges.   In  other  words,  the  liens  of  the  remaining  secured 
creditors  do  not  attach  to  collections  of  freight  undercharges. 
7.2.  Information  on  "Administrative  Expenses" 
A.    Administrative  Claims  Filed; 

Approximately  $31,702,771  in  administrative  claims 
were  filed  against  the  estate.   Of  this  amount,  approximately 
$23,053,976  in  claims  were  filed  by  the  Teamsters  National 
Freight  Industry  Negotiating  Committee.   The  Trustee  has 
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negotiated  a  settlement  with  the  Teamsters  concerning  the  amount 
and  priority  of  wage  claims,  and  the  Trustee  believes  that  he  has 
in  fact  paid  all  administrative  wage  claims. 

B.  Administrative  Claims  Allowed: 

Other  than  the  administrative  claims  of 
professionals,  the  Trustee  estimates  that  the  only  administrative 
claims  against  the  estate  that  may  have  substantial  validity 
total  $2,588,688  and  consist  of  the  following:   (1)  $1,400,000  in 
chapter  11  administrative  claims  owed  to  various  equipment 
lessors  under  a  court-approved  settlement,  (2)  $121,000  owed  to 
Bell  Atlantic  Leasing  Systems  for  post-petition  use  its  telephone 
system,  (3)  $200,000  owed  to  IBM  for  post-petition  use  of  its 
software,  and  (4)  the  environmental  claims  discussed  below  in  the 
amount  of  $867,688  (exclusive  of  open-ended,  uncertain 
environmental  claims) . 

C.  Environmental  Administrative  Claims: 

1.  The  Trustee  has  already  paid  approximately 
$659,469  for  environmental  assessment  work.   In  his  "Allowed 
Administrative  Claims,"  the  Trustee  includes  the  figure  of 
$867,688,  which  represents  environmental  remediation  that  has  not 
been  performed  but  that  the  Trustee  estimates  may  be  performed. 
The  $867,688  figure  does  not  include  the  $659,469  already  spent 
on  environmental  work. 

2.  Environmental  work  is  ongoing,  and  the 
estimated  administrative  claims  do  not  include  total 
environmental  claims.   Instead,  the  Trustee  includes  in 
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"Administrative  Claims  Allowed"  the  amount  of  $867,688  that 
represents  his  estimate  of  remediation  work  at  the  following 
terminals:   (a)  Fort  Worth,  Texas  ($75,000),  (b)  Harrisburg, 
Pennsylvania  ($150,000),  (c)  Kansas  City,  Missouri  ($74,775),  (d) 
Oakland,  California  ($314,000  -  $475,000),  and  (d)  Richmond, 
Virginia  ($92,913). 

3 .  Pollution  has  been  identified  at  the 
following  other  terminals,  but  the  Trustee  does  not  have  complete 
estimates  of  the  amounts,  if  any,  that  the  estate  may  be  required 
to  spend  on  an  administrative  basis  to  perform  remediation:   (a) 
Brooklyn,  New  York,  (b)  Columbus,  Ohio,  (c)  Metuchen,  New  Jersey, 
(d)  Sacramento,  California,  and  (e)  Toledo,  Ohio.^'   It  appears 
likely  that  the  Trustee  will  seek  to  abandon  either  or  both  of 
the  Ohio  terminals.   The  Trustee  hopes  to  close  sales  of  the 
other  terminals,  but  each  closing  will  require  satisfactory 
resolution  of  all  environmental  issues. 

4 .  The  environmental  remediation  estimates  do 
not  include  estimates  for  the  cleanup  of  potential  significant 
groundwater  problems  at  the  Columbus,  Kansas  City,  and  Metuchen 
terminals. 


^'The  Trustee  has  an  incomplete  estimate  that  the  Toledo 
terminal  requires  $210,000  of  environmental  cleanup  provided  that 
no  groundwater  contamination  exists.  The  Trustee  also  has  an 
incomplete  estimate  that  the  Columbus  terminal  requires  $193,500  of 
environmental  cleanup,  provided  that  no  groundwater  contamination 
exists. 
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7.3   Professional  Fees; 

A.  Professionals  Fees  and  Costs  Paid; 

To  date,  professional  fees  and  costs  paid  total 
$4,065,993  and  consist  of  (1)  $2,576,675  in  contingent  fees  paid 
to  freight  undercharge  recovery  professionals,  and  (2)  $1,489,318 
paid  to  other  professionals.   As  stated  in  footnote  6.7,  above, 
the  latter  group  of  professionals  (including  the  Trustee)  was 
last  paid  in  December  1991.   A  significant  portion  (approximately 
$600,000)  of  the  fees  and  costs  incurred  by  the  estate  result 
from  illegal  regulatory  action  of  the  ICC  as  described  in 
footnote  6.0,  above. 

B.  Unpaid  Accrued  Professional  Fees; 
Non-contingent  fee  professionals  have  worked  since 

December  1991  without  any  payment  by  reason  of  delays  and  cost 
inflicted  by  the  ICC  and  difficulties  in  closing  sales  of 
polluted  truck  terminals  without  sufficient  funds  to  perform 
environmental  remediation.   The  Trustee  estimates  that  accrued 
but  unpaid  professional  fees  and  costs  total  approximately 
$3,000,000,  which  include  accrued  but  unpaid  fees  of  general 
counsel  to  the  Trustee  that  total  $2,558,64  0;  that  sum  includes 
in  excess  of  $600,000  in  fees  and  expenses  of  Tuttle  &  Taylor 
that  it  incurred  in  obtaining  redress  for  illegal  regulatory 
conduct  of  the  ICC  in  ICC  v.  Transcon.  supra  (approximately 
$517,120),  and  Gumport .  Trustee  v.  ICC,  supra  (approximately 
$90,370).   See  footnote  6.0,  above. 
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7.4  Wage  Claims: 

Actual  wage  claims  received  appear  to  total 
approximately  $3,102,250  -  $4,870,717.   The  higher  number  results 
from  a  proof  of  claim  filed  by  the  Teamsters  National  Freight 
Industry  Negotiating  Committee  on  behalf  of  its  members,  and  the 
lower  number  results  from  totaling  individual  proofs  of  claim 
filed  by  the  employees  themselves.   As  noted  in  footnote  6.1,  the 
Trustee  has  paid  payroll  during  the  course  of  this  case  in  the 
amount  of  $737,992. 

7.5  Pension  and  Welfare  Claims; 

A.  Claims  Filed: 

The  Trustee  has  relied  upon  information  compiled 
from  proofs  of  claim  in  estimating  the  amount  of  this  claim  at 
$15,878,473.   As  noted  in  footnote  6.1,  the  Trustee  has  already 
distributed  $554,062  to  the  Transcon  employees'  benefit  funds. 

B.  Claims  Allowed: 

1.    Claims  under  11  U.S.C.  §507(a)(4)  are  subject 
to  a  limit  determined  by  the  number  of  employees  covered  by  the 
benefit  plans  multiplied  by  $2,000  minus  the  total  amount  of 
allowed  §507 (a)  (3)  claims.   The  Trustee  estimates  that  Transcon 
had  3,000  union  employees  and  that  the  total  limit  on  §507(a)(4) 
claims  would  therefore  be  approximately  $6,000,000  minus  the 
estimated  $4,870,717  in  allowed  wage  claims.   The  result  of  those 
computations  is  the  $1,129,283  figure. 
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2.    By  reason  of  the  above-described  provisions 
of  §507(a)(4),  the  priority  portion  of  the  pension  claims  will 
increase  by  more  than  $1,700,000  if  the  priority  wage  claims  are 
only  $3,102,250.   See  footnote  7.4,  above. 
7 .6   Tax  Claims: 

The  Trustee  has  relied  upon  information  compiled  from 
proofs  of  claim  in  estimating  tax  claims  at  approximately 
$8,165,836.   The  face  amount  of  the  claims  is  approximately 
$11,165,386,  and  the  Trustee  estimates  that  approximately 
$3,000,000  of  those  claims  are  duplicate  claims.   As  noted  in 
footnote  6.1,  above,  the  Trustee  has  paid  approximately  $371,154 
in  payroll  taxes  during  the  course  of  this  case,  and  has  paid 
approximately  $188,785  in  property  taxes  during  the  course  of 
this  case. 

The  Bankruptcy  Code  in  11  U.S.C.  §507(a)(6)  specifies  a 
broad  range  of  tax  claims  that  qualify  for  priority  treatment. 
Because  §507 (a) (6)  is  so  broad,  the  Trustee  has  generally  assumed 
that  a  tax  claim  would  likely  qualify  for  priority  treatment. 
The  largest  single  tax  claim  is  a  claim  by  the  Internal  Revenue 
Service  for  approximately  $1,700,000  in  withholding  taxes  that 
Transcon  neglected  to  pay  when  it  was  under  Leonard  Pellulo's 
control . 

7.7.  Supplement  to  Response  to  "Other  Priority  Claims" 

Question: 

A.    Other  Priority  Claims  Filed:   Priority  claims 
filed  included  a  disputed  environmental  claim  for  $500,000,000 
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that  was  settled  for  $3,820,  and  a  disputed  claim  for  $55,600,000 
of  a  former  affiliate  of  Transcon  that  was  settled  without  any 
payment  being  made  to  that  affiliate. 

B.    Other  Priority  Claims  Allowed; 

1.  The  Trustee  estimates  that  no  significant 
claims  other  than  those  identified  and  discussed  in  footnotes 
7.0-7.6  will  be  entitled  to  priority.   As  discussed  in  those 
responses,  the  "allowed  claims"  stated  by  the  Trustee  consist  of 
the  Trustee's  estimates,  and  do  not  include  certain  amounts  for 
environmental  remediation  costs  that  could  not  be  estimated  at 
this  time  by  the  Trustee. 

2.  Notwithstanding  the  foregoing  comments,  the 
Trustee  estimated  the  remaining  priority  claims  at  $6,599,909  by 
subtracting  from  $562,199,909  the  settled  claims  discussed  in 
footnote  7.7  above  in  the  amounts  of  $500,000,000  and 
$55,600,000. 

7.8.  Supplement  to  "Non-Prioritv  Wage  Claims": 

The  Trustee  has  not  attempted  to  investigate  the 
accuracy  of  the  general  unsecured  claims,  because  the  estate  will 
not  be  able  to  pay  such  claims  until  the  estate  pays  all  priority 
claims.   Accordingly,  the  Trustee  utilized  the  $20,331,364 
claimed  amount  figure. 

7.9.  Supplement  to  Response  to  "Non-Prioritv  Pension  and 
Welfare  Claims"; 

The  Trustee  has  not  attempted  to  investigate  the 
accuracy  of  the  non-priority  pension  and  welfare  claims  because 
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the  estate  will  not  be  able  to  pay  such  claims  until  the  estate 
pays  all  priority  claims.   Accordingly,  the  Trustee  utilized  the 
$51,339,053  claimed  amount. 

7.10.      Supplement  to  Response  to  "Other  Unsecured 
Claims": 
The  proofs  of  claims  in  the  approximate  amount  of 
$258,445,423  include  a  proof  of  claim  for  $99,600,000  that  was 
released  as  part  of  the  court-approved  settlement  between  the 
Trustee  and  former  affiliates  of  Transcon.   For  this  reason,  in 
the  "claims  allowed"  column  the  Trustee  inserted  the  amount  of 
$158,845,423,  which  the  Trustee  estimated  by  deducting 
$99,600,000  from  the  $258,445,423  figure.   The  Trustee  has  not 
investigated  all  of  the  unsecured  claims  because  the  estate  will 
not  be  able  to  pay  such  claims  until  it  pays  all  priority  claims. 

Footnote  in  Response  to  Question  No.  8: 

8.1.  Total  Claims  Initially  Sought:  By  reason  of  the  ICC's 
current  illegal  enforcement  policies  (see  footnote  6.0,  above), 
the  Trustee  expects  to  recover  only  a  fraction  of  the  freight 
undercharges  that  are  owed  to  the  Transcon  estate. 

8.2.  Total  Number  of  Shippers  From  Whom  Recovery  Is  Sought: 
In  1992,  in  order  to  toll  the  statute  of  limitations,  the  Trustee 
filed,  but  did  not  serve,  complaints  that  named  approximately 
300,000  shippers  that  might  have  liability  for  freight 
undercharges.   The  Trustee  expects  to  serve  approximately  15,000 
shippers  as  defendants,  and  to  dismiss  all  other  defendants  after 
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the  completion  of  the  rate  audit,  provided  that  certiorari  is 
denied  in  ICC  v.  Transcon.  supra . 

8.3.  The  Trustee  was  recently  informed  by  a  document 
retrieval  service  that  it  had  an  anonymous  client  that  wanted  to 
copy  all  complaints  filed  by  the  Trustee  to  recover  undercharges. 
The  Trustee  is  informed  and  believes  that  shipper  defense  counsel 
were  and  are  in  the  process  of  soliciting  the  representation  of 
defendants  as  the  Trustee  serves  them. 

Footnote  in  Response  to  Question  No.  9: 

9.1.  See  footnote  6.0,  above . 

9.2.  In  ICC  V.  Transcon.  supra .  the  Ninth  Circuit  questioned 
the  ICC's  policy  of  permitting  customer  account  coded  tariffs, 
but  declined  to  peirmit  the  Trustee  to  recover  freight 
undercharges  based  on  the  illegality  of  such  coded  tariffs.   If 
the  Supreme  Court  declines  to  grant  certiorari,  then  the  Trustee 
cannot  and  will  not  seek  to  recover  such  freight  undercharges. 

Footnote  in  Response  to  Question  No.  10; 

10.1.  The  Rate  Audit  Group  (see  footnote  11.1,  below) 
billed  6,012  shippers  for  approximately  $20,432,740  in  freight 
undercharge  claims  through  the  Group's  collection  firm,  Lawrence 
Nathan  Associates. 

10.2.  Through  counsel,  the  Rate  Audit  Group  also  asserted 
claims  that  total  approximately  $110,000,000  against  36  shippers 
that  received  off-tariff  rates  under  purported  contracts  of 
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carriage.   These  shippers  include  General  Electric,  IBM,  and 
other  major  industrial  concerns.. 

Footnote  in  Response  to  Question  No.  11; 

11.1.  The  Rate  Audit  Group  employed,  with  Bankruptcy  Court 
approval,  by  the  Trustee  consists  of  (a)  Sims,  Walker  &  Steinfeld 
("SWS") ,  (b)  A.S.K.  Financial,  (c)  Lawrence  Nathan  Associates 
("LNA") ,  and  (d)  Derek  Barninham  Associates. 

11.2.  LNA  is  a  licensed  collections  firm.   LNA  has 
collected  $874,997  in  freight  undercharges  through  billing 
activity.   LNA  has  collected  this  sum  from  approximately  1,815 
shippers . 

11.3   Because  tolling  complaints  have  now  been  filed  against 
all  recipients  of  freight  undercharges,  undercharge  recovery 
efforts  involve  litigation  and  do  not  consist  of  exclusively 
sending  bills;  hence  the  "None"  response. 

11.4.  The  Rate  Audit  Group  is  compensated  on  a  contingent 
fee  basis,  and  seeks  to  resolve  freight  undercharge  claims 
without  unnecessary  expense. 

11.5.  During  1990-91,  the  Rate  Audit  Group  included  GTAE. 
In  early  1992,  GTAE  agreed  to  withdraw  from  the  Rate  Audit  Group, 
and  was  thereafter  replaced  by  Sims,  Walker  &  Steinfeld. 
Although  GTAE  withdrew,  the  ICC  and  shipper  defense  groups 
continue  to  criticize  the  performance  of  the  Rate  Audit  Group 
based  on  the  performance  of  GTAE  prior  to  its  withdrawal. 


23 


270 


Footnote  in  Response  to  Question  No.  12; 

12.1.   The  $437,001  figure  represents  the  net  receipts  to 
the  estate  from  the  billing  activity  of  LNA. 

Footnote  in  Response  to  Question  No.  13: 

13.1.   The  $437,496  figure  represents  the  portion  of  the 
$874,997  collected  by  the  Rate  Audit  Group  through  LNA  that  was 
not  paid  to  the  estate. 

Footnote  in  Response  to  Question  No.  14: 

14.1.   No  freight  undercharge  claims  have  been  sold. 

Footnote  in  Response  to  Question  No.  15: 

15.1.  This  question  uses  the  word  "sue,"  and  does  not 
distinguish  between  filing  a  complaint  (which  imposes  no  defense 
costs  on  the  named  defendant)  and  filing  and  serving  a  complaint 
(which  does  impose  defense  costs  on  the  served  defendant) . 

15.2.  As  noted  in  footnote  8.2,  above,  the  Trustee  has 
filed  but  not  served  tolling  complaints  against  numerous 
defendants.   The  Trustee  has  served  process  on  approximately 
1,500  defendants,  and  expects  to  serve  process  on  approximately 
15,000  defendants  in  total.   The  ICC  and  shipper  defense  groups 
have  used  the  unserved  tolling  complaints  to  generate  false  and 
misleading  publicity  about  the  number  of  defendants  actually 
subjected  to  legal  process  and  defense  costs  in  the  Transcon 
freight  undercharge  collection  litigation. 
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Footnote  in  Response  to  Question  No.  16: 

16.1.   See  footnotes  8.1  -  8.3  and  11.1  -  11.4,  above. 

Footnote  in  Response  to  Question  No.  17; 

17.1.  The  Trustee  has  records  of  recoveries  made  by  the 
Rate  Audit  Group,  but  has  not  distinguished  whether  recoveries 
resulted  from  judgments  or  settlements.   The  Trustee  has 
authority  from  the  court  to  enter  into  settlements  of  freight 
undercharge  claims  on  certain  terms  and  conditions.   The  Trustee 
believes  that  the  vast  majority  of  recoveries  resulted  from 
settlements. 

17.2.  LNA  (the  collection  firm  member  of  the  Rate  Audit 
Group)  has  obtained  approximately  1,815  recoveries  of  freight 
undercharges.   None  of  these  recoveries  would  have  resulted  from 
judgments,  since  LNA  ordinarily  suspends  collection  activity 
after  the  Rate  Audit  Group  attorneys  take  primary  responsibility 
for  collecting  an  account. 

17.3.  Sims,  Walker  &  Steinfeld  and  GTAE  (law  firm  members 
of  the  Rate  Audit  Group)  obtained  approximately  444  recoveries  of 
freight  undercharges.   Some  cf  these  recoveries  resulted  from 
judgments,  but  the  majority,  both  in  number  and  dollar  amount, 
resulted  from  settlements  made  with  court  approval. 

17.4.  The  2,259  figure  in  response  to  Question  No.  17 
represents  the  total  number  of  recoveries  made  by  the  Rate  Audit 
Group.   As  stated,  at  least  1,815  of  these  recoveries  did  not 
result  from  judgments. 
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Footnote  in  Response  to  Question  No.  18; 

18.1.  The  Trustee  does  not  know  the  answer  to  these 
questions . 

18.2.  The  Trustee  estimates  that  the  Rate  Audit  Group  has 
made  approximately  2,259  recoveries  (including  settlements  and 
judgments)  and  that  these  recoveries  resulted  in  collections  of 
$4,620,712. 

Footnote  in  Response  to  Question  No.  19: 

19.1.   See  footnotes  18.1-18.2,  above. 

Footnote  in  Response  to  Question  No.  20: 

20.1.  The  Trustee  employed  the  Rate  Audit  Group  as  a  group, 
and  does  not  employ  an  auditor  separate  from  the  Group. 

20.2.  The  Rate  Audit  Group  has  collected  total  fees  of 
$2,576,675.   See  footnote  6.7,  above.   These  fees  were  paid  from 
collections  made  by  the  Group. 

Footnote  in  Response  to  Question  No.  21: 

21.1.  The  $2,044,037  figure  represents  total  freight 
undercharge  collections  of  $4,620,742,  less  contingent  fees  and 
costs  of  $2,576,675. 

21.2.  Under  the  "sliding  scale"  contingent  fee  arrangement 
between  the  Rate  Audit  Group  and  the  estate  (see  footnote  6.7, 
above) ,  the  estate  will  recover  net  proceeds  of  approximately 
$48,000,000  in  the  event  that  the  Rate  Audit  Group  collects 
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$70,000,000  in  undercharges,  because  the  estate  receives 
approximately  80%  (less  certain  costs)  of  all  collections  after 
the  Rate  Audit  Group  receives  $9,000,000  in  fees.   A  net  recovery 
of  $48,000,000  on  collections  of  $70,000,000  would  represent  a 
68%  payment  to  the  estate  of  all  freight  undercharge  collections. 

Footnote  in  Response  to  Question  No.  22; 

22.1.  Costs  of  collection  of  the  Rate  Audit  Group  are 
included  in  "fee"  figures  provided  in  footnote  20.2,  are  in 
addition  to  contingent  fee  percentages  paid  to  the  Group,  and  are 
subject  to  limitations  in  the  contingent  fee  contract.   The  costs 
are  recovered  by  the  Group  from  collections  of  undercharges. 

22.2.  By  reason  of  delays  and  costs  caused  by  the  ICC's 
illegal  regulatory  conduct,  neither  the  Trustee  nor  his  other 
professionals  (other  than  the  Rate  Audit  Group)  have  received 
payment  of  their  own  fees  and  costs  since  December  1991. 

22.3.  The  Trustee's  general  counsel,  Tuttle  &  Taylor,  which 
is  employed  on  an  hourly  basis,  has  incurred  in  excess  of 
$600,000  in  fees  and  costs  in  successfully  challenging  the  ICC's 
invalid  attempts  to  use  its  credit  regulations  and  MC-208 
regulations  to  prevent  collection  of  freight  undercharges.   See 
footnotes  6.0  and  6.7,  above. 
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Footnote  in  Response  to  Question  No.  23: 

23.1.  The  Trustee  employs  the  Rate  Audit  Group  as  a  group 
under  a  court-approved  sliding  scale  contingent  fee  agreement,  as 
described  in  footnotes  6.7  and  21.2,  above. 

23.2.  Under  the  sliding  scale  arrangement,  the  Rate  Audit 
Group  bears  the  risk  of  non-payment  in  that  the  Group  is  paid 
from  its  collections  if  and  when  such  collections  are  made.   In 
addition,  as  collections  increase,  the  percentage  fee  paid  to  the 
Rate  Audit  Group  decreases  progressively  from  50%  to  20%.   If  the 
Rate  Audit  Group  collects  $9,000,000  in  fees,  then  the  estate 
will  receive  80%  of  all  further  recoveries,  and  the  Group  will 
receive  only  a  20%  percentage  fee,  plus  limited  costs.   In  the 
event  that  the  Group  collects  $70,000,000  in  undercharges,  then 
the  estate  will  net  approximately  $48,000,000,  which  results  in 
an  overall  percentage  recovery  of  68%  of  all  collections. 

Footnote  in  Response  to  Question  No.  24; 

24.1.   The  estate  does  not  pay  money  to  the  Rate  Audit  Group 
from  the  estate's  net  recovery.   Fees  and  costs  of  the  Rate  Audit 
Group  are  charged  and  recovered  by  the  Group  from  collections, 
subject  to  limits  imposed  by  the  court-approved  employment 
agreement. 

Footnote  in  Response  to  Question  No.  25; 

25.1.   To  date,  the  estate  has  distributed  in  excess  of 
$18,000,000  in  funds  since  the  commencement  of  the  Transcon 
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BEFORE  THE         

SURFACE  TRANSPORTATION  SUBCOMMITTEE 

OF  THE 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 


STATEMENT  OF 
THE  INTERNATIONAL  BROTHERHOOD  OF  TEAMSTERS 

Good  Boming,  Mr.  Chairman  and  Members  of  the 
Subcommittee . 

INTRODUCTION  AND  EXPLANATION  OF 
TRT  INTEREST  IN  SHIPPER  tlNDERCHARGES 

My  name  in  Ken  Hall  and  I  am  the  President  of  Teamsters 
Local  175.   I  also  am  a  representative  to  the  International 
Brotherhood  of  Teamsters  ("IBT").   Local  175  is  located  in 
Charleston,  West  Virginia  and  currently  has  2900  members.   I 
appear  here  today  on  behalf  of  Teamsters  Local  175  and  on  behalf 
of  the  hundreds  of  thousands  of  IBT  members  who  are  employed  in 
the  motor  carrier  industry. 

Unfortunately,  over  the  past  12  years  the  number  of 
Teeunsters  employed  by  our  nation's  motor  carriers  has 
dramatically  decreased.  On  a  nationwide  basis  during  this  time 
period  over  175,000  IBT  members  who  were  employed  by  regulated 
general  freight  carriers  (Class  I  and  Class  II)  lost  their  jobs 
because  of  bankruptcies.^  Many  of  these  people  remain 


1/   Attached  hereto  as  Exhibit  1  is  a  list  of  the  140  regulated 
motor  carriers  of  general  freight  who  employed  IBT  members  and 
have  terminated  operations  since  1980.   Exhibit  1  also  sets  forth 
the  number  of  persons  employed  and  the  revenues  earned  by  each  of 
these  carriers  in  1979. 
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unemployed  today  or  have  been  forced  to  accept  low  paying  and/or 
part-time  work.   In  my  local  alone,  as  a  result  of  the 
bankruptcies  of  American  Freight,  Transcon,  PIE  and  others, 
approximately  1200  people  have  been  put  out  of  work  and  only  a 
small  number  of  them  have  been  able  to  find  comparzible 
employment.  These  people  are  my  friends  and  neighbors.   It  is  a 
tragedy  to  see  what  has  occurred  and  to  watch  the  agony  and 
depression  that  they  have  experienced. 

It  should  be  pointed  out  members  of  Local  175,  as  well 
as  many  other  Teeunsters,  in  an  effort  to  keep  their  motor  carrier 
employers  afloat,  agreed  to  accept  pay  reductions  in  exchange  for 
a  share  of  the  profits  earned  by  the  carriers  above  certain 
levels.  The  hope  and  expectation  of  the  employees  was  that  with 
lower  costs  the  motor  carriers  would  in  the  short  run  be  able  to 
reduce  their  debt  and  improve  their  working  capital  and  in  the 
long  run  once  again  become  profitable  enterprises.   The  employees 
certainly  did  not  agree  to  these  concessions  with  the  knowledge 
or  belief  that  their  motor  carrier  employers  would  agree  to 
transport  cargoes  at  unlawful  discounted  rates  which  oftentimes 
were  below  cost. 

In  addition  to  losing  their  jobs  as  a  result  of  motor 
carrier  banlcruptcies ,  employees,  including  members  of  my  local, 
did  not  receive  wages,  severance  and  vacation  pay  and  other 
monies  owed  to  them.  Contributions  were  not  made  to  their 
pension  and  health  and  welfare  plans.  The  aggregate  debts  owed 
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by  the  bankrupt  motor  carriers  to  employees  and  their  pension, 
health  and  benefit  plans  are  enormous,  probably  in  the  hiindreds 
of  millions  of  dollars.   I  do  not  have  data  on  the  claims  filed 
in  all  of  the  banlcruptcles,  but  I  do  have  information  on  a  number 
of  them,  including  Transcon,  PIE,  American  Freight  and  Jones 
Trucking,  which  are  four  of  the  largest  and  which  impacted 
members  of  my  local. 

In  Transcon,  wage  claims  of  approximately  $25,000,000 
and  pension  and  welfare  claims  of  almost  $52,500,000  have  been 
filed  with  the  bankruptcy  court.   BanJcruptcy  law  recognizes  only 
$4.9  million  of  the  wage  claims  and  $1.1  million  of  the  pension 
and  welfare  claims  as  having  a  priority  among  unsecured  claims. 
In  PIE,  priority  wage  and  pension/welfare  claims  of  approximately 
$35.3  million  are  pending  and  non-priority  wage  and 
pension/welfare  claims  of  approximately  $75  million  have  been 
filed  and  allowed.   In  American  Freight,  whereas  distribution  of 
approximately  $62  million  has  been  made  for  various  wage,  pension 
and  welfare  claims  and  debts,  more  than  $17  million  of  such 
claims  remains  unpaid. 

The  significant  payments  made  in  the  American  Freight 
banlcruptcy  to  employees  and  their  pension  and  welfare  funds  were 
due  in  part  to  the  recovery  of  undercharges.   Approximately  $3.5 
million  of  the  remaining  pension  and  welfare  claims  will  not  be 
paid  unless  undercharges  are  collected.   In  Transcon,  none  of  the 
pre-petitlon  wage  and  pension  and  welfare  fund  claims,  which 
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total  more  than  $77  million,  have  been  paid.   Transcon  has  only 
paid  approximately  $750,000  in  wages  and  a  little  more  than 
$500,000  to  the  pension  and  welfare  funds  for  work  performed 
during  the  administration  of  the  bamkruptcy.   If  undercharges  are 
not  recovered,  it  is  likely  that  none  of  these  claims  will  be 
paid  by  the  Transcon  bankruptcy  trustee.   The  situation  in  PIE  is 
similar:   only  small  percentages  of  the  pre-petition  priority 
wage  and  pension/welfare  claims  have  been  paid.   If  undercharges 
are  not  recovered,  the  employees  and  their  funds  will  be  denied 
any  portion  of  the  more  than  $110  million  which  is  owed  to  them. 

Attached  hereto  as  Exhibit  2  is  a  schedule  I  have 
prepared  based  upon  data  obtained  from  trustees  and/or  bankruptcy 
court  filings  in  four  bankruptcy  proceedings.  This  schedule  sets 
forth  (i)  the  net  recoveries  to  date,  including  undercharges,  of 
these  estates;  (ii)  the  distributions  to  date  for  secured 
creditor  claims,  administrative  and  professional  fees,  taxes,  and 
wage  and  pension  claims;  (iii)  the  remaining  assets,  including 
undercharges,  available  for  distribution;  (iv)  the  distributions 
to  be  paid;  and  (v)  the  distributions  which  would  be  made  if  no 
undercharges  are  recovered.  As  this  schedule  clearly  shows,  the 
recovery  of  undercharges  is  eibsolutely  critical  in  order  for  the 
trustees  to  be  able  to  pay  the  claims  of  employees  and  their 
pension  and  welfare  funds.  Thus,  if  legislation  is  enacted  which 
eliminates  any  meaningful  undercharge  recovery,  the  significant 
amounts  due  on  these  claims  will  not  be  satisfied  and  the  truly 
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innocent  victims  of  these  bankruptcies,  the  former  employees  of 
the  bankrupt  carriers,  will,  once  again,  be  harmed  and  deprived 
of  what  is  owed  them.   In  addition  to  being  denied  wages  owed  for 
work  performed,  failure  to  pay  monies  owed  to  the  employees' 
welfare  plans  could  effect  the  health  care  and/or  the  cost  of 
health  care  for  these  former  employees  and  for  other  employees 
covered  by  such  plans.   In  this  regard,  if  the  necessary  monies 
needed  by  the  plans  are  not  obtained,  they  will  either  have  to 
increase  assessments  or  reduce  the  level  of  benefits  provided  or 
both.   Any  such  result  is  terribly  unfair  to  the  employees. 

I  therefore  urge  you  Mr.  Chairman  and  members  of  the 
Subcommittee  to  give  favorable  consideration  to  H.R.  2021,  the 
bill  introduced  by  Representative  Lipinski.   While  this  bill 
eliminates  65%  of  the  shippers'  undercharge  liability  for  large 
shippers  and  all  liability  for  small  shippers,  by  enabling 
trustees  to  secure  perhaps  30%  of  the  undercharges  owed  it 
permits  employees  and  pension  and  welfare  funds  to  obtain 
meaningful  recoveries.  H.R.  2021  also  includes  important 
provisions  which  are  designed  to  insure  that  the  undercharge 
problem  does  not  continue  in  the  future.   In  contrast,  H.R.  1710 
and  H.R.  2121  will,  for  the  most  part,  wipe  out  the  trustees' 
undercharge  claims.   As  a  result,  it  is  almost  certain  that 
employees  and  pension  and  welfare  funds  in  most  banlcruptcies  will 
be  denied  any  recovery  beyond  that  already  paid  to  them,  which 
generally  have  been  limited  amounts.   H.R.  2021  does  include 
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certain  provisions  trfaich  are  similar  to  those  contained  in  H.R. 
2121  with  respect  to  the  future  conduct  of  motor  carriers  and 
those  are  supported  by  the  IBT.   However,  as  drafted,  H.R.  2121 
and  H.R.  1710  are  unfair  to  employees  and  are  strongly  opposed  by 
the  IBT. 

I  shall  now  discuss  in  greater  detail  the  provisions  of 
the  three  bills.  A  side-by-side  analysis  of  the  bills  is 
attached  hereto  as  Exhibit  3. 

THE  PROBLEM  OF  SHIPPER  UNDERCHARGES 

AND  THE  PROPOSED  SOLUTIONS  OF 
H.R.  1710.  H.R.  2021  AND  H.R.  2121 

Under  the  Interstate  Commerce  Act,  motor  common 
carriers  are  required  to  publish  and  file  their  rates  in  tariffs 
and  to  adhere  to  those  filed  rates  (sometimes  called  the  "filed 
rate  doctrine").   This  long  standing  requirement  is  Intended  to 
prohibit  secret  rebates  to  shippers  and  to  avoid  any  rate 
discrimination  among  shippers.   Both  carriers  and  shippers  can  be 
penalized  under  Chapter  119  of  the  Interstate  Commerce  Act  for 
the  failure  to  charge  and  pay  filed  tariff  rates. 

An  undercharge  claim  is  a  claim  by  a  motor  common 
carrier  or  its  representative  to  recover  the  difference  between 
the  legally  filed  rate  and  the  lower  amount  it  has  received  from 
a  shipper.   (An  overcharge  claim,  conversely,  is  a  claim  by  a 
shipper  for  the  difference  between  the  higher  amount  it  has  paid 
the  carrier  and  the  lawful  filed  rate.)   For  the  most  part,  the 
undercharges  herein  at  issue  ceune  eibout  because  cargo  was  moved 
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by  a  BOtor  coniDon  carrier  at  vinfiled  negotiated  rates.  Instead  of 
filed  tariff  rates.  The  negotiation  nay  have  resulted  from  an 
offer  made  by  the  common  carrier  or,  more  likely  in  my 
experience,  a  request  made  by  a  shipper.   Thus,  oftentimes,  large 
shippers  request  that  a  carrier  provide  service  at  a  certain 
discoxinted  rate,  whether  or  not  that  discounted  rate  is  filed  in 
a  tariff.  Refusal  by  a  carrier  to  agree  to  that  shipper's 
request  will  result  in  the  cargo  being  offered  to  a  competitor. 

The  use  of  unfiled  discounted  rates  increased 
dramatically  in  the  1980 's,  at  least  partly  due  to  the  "see  no 
evil"  policy  of  the  Interstate  Commerce  Commission  ("ICC").   In 
this  regard,  the  ICC  did  not  penalize  carriers  or  shippers  for 
their  failure  to  adhere  to  filed  tariff  rates,  and  even  sought  to 
condone  the  use  of  unfiled  negotiated  rates.  The  Supreme  Court 
in  June,  1990  told  the  ICC  in  very  clear  terms  that  unfiled 
negotiated  rates  were  unlawful  and  that  the  filed  rate  doctrine 
required  that  shippers  pay  and  motor  common  carriers  charge 
published  tariff  rates.  SS&  Maislin  Industries.  U.S..  Inc.  v. 
Primarv  Steel.  Inc..  497  U.S.  116  (1990). 

Trustees  of  bankrupt  motor  common  carriers  have,  in 
accordance  with  their  fiduciary  duties  to  creditors,  sought  to 
recover  the  undercharges  owed  by  shippers,  i.e.,  the  difference 
between  the  legally  filed  rate  and  the  lower  filed  negotiated 
rate.  These  claims  have  been  fiercely  opposed  in  many  instances 
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by  shippers  and  their  efforts  have  been  aided  by  the  ICC.   As  a 
result,  huge  legal  fees  have  been  incurred  by  the  trustees. 

Although,  as  a  legal  natter,  shippers  may  be  liable  for 
the  full  (mount  of  the  undercharges,  the  IBT  supports  a 
legislative  solution  which  reduces  shipper  liability  and  puts  an 
end  to  costly  and  tine  consuming  litigation.   The  legislative 
solution  must  be  a  fair  and  reasonable  compromise.   In  the 
opinion  of  the  IBT,  the  legislation  should  provide  for  the 
following: 

(1)  A  procedure  for  settling  undercharge  claims  which 
allows  for  the  recovery  of  sufficient  monies  so 
that  a  meaningful  portion  of  the  bankruptcy  claims 
filed  by  the  carriers'  former  employees  and  their 
pension  imd  welfare  funds  can  be  satisfied. 

(2)  A  procedure  which  allows  shippers  to  opt  not  to 
take  advantage  of  the  settlement  option  and  to 
continue  to  litigate  the  claim.  However,  the 
standard  for  resolving  the  issue  of  rate 
reasoneibleness  should  be  clarified  and  the 
procedure  for  resolving  undercharge  claims  should 
not  interfere  with  the  jurisdiction  of  federal 
courts. 

(3)  Provisions  on  contract  carriage,  phantom  rates  and 
other  tariff  practices  to  help  avoid  future 
undercharge  problems. 

(4)  Provisions  which  improve  the  priority  position  in 
banlcz-uptcy  for  employees  and  pension  and  welfare 
fvinds  insofar  as  motor  carrier  bankruptcies 
involving  undercharge  claims  are  concerned. 

Only  H.R.  2021  meets  these  criteria. 

1.   Settlement  Procedure  for  Resolving  Undercharge 
Claims 
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H.R.  2021  gives  large  shippers  (businesses  with  average 
annual  revenues  over  the  past  3  years  of  $5,000,000  or  Bore)  the 
option  to  settle  undercharge  claims  by  paying  35%  of  the 
undercharge.   Small  shippers  are  given  total  amnesty.  H.R.  1710 
vould  wipe  out  all  undercharge  claims  by  resurrecting  the 
unreasonable  practice  theory  which  was  found  to  be  unlawful  by 
the  Supreme  Court  in  the  Maislin  case.  H.R.  2121  would  use  the 
same  unreasonable  practice  approach  for  shipments  transported  on 
or  before  September  30,  1990  and  for  subsequent  shipments  would 
give  large  shippers  the  option  to  settle  LTL  shipments  at  15%  of 
the  undercharge  and  TL  shipments  at  10%  of  the  iindercharge . 
Small  shippers  could  settle  for  5%  of  the  iindercharge.  In 
addition,  both  H.R.  1710  and  H.R.  2121  would  expressly  prohibit 
claims  based  on  so-called  "customer  account  codes."  These  are 
rates  which  provide  discounts  to  \innauned  shippers.   In  effect, 
they  are  secret  rebates  which  discriminate  against  the 
competitors  of  the  preferred  customer.   The  legality  of  claims 
based  on  customer  account  codes  is  now  before  the  courts. 

There  is  no  doubt  that  adoption  of  the  approach  set 
forth  either  in  H.R.  1710  or  H.R.  2121  would  eliminate  any  hope 
that  employees  and  their  pension  and  welfare  funds  have  of 
recovering  meaningful  portions  of  their  claims  in  bankruptcy.   I 
am  advised  that  the  bankruptcy  trustees  estimate  that  H.R.  2121 
would  eliminate  in  excess  of  95%  of  the  undercharge  claims  which 
are  now  being  pursued  or  which  could  be  pursued  by  them.  H.R. 
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1710  would,  as  noted,  eliminate  100%  of  the  claims.   While 
employee  and  pension/welfare  fund  recoveries  also  would  be 
reduced  by  use  of  the  approach  set  forth  in  H.R.  2021, 
significant  payments  to  them  nevertheless  would  be  made.   This  is 
graphically  demonstrated  by  Exhibit  2  hereto  which  sets  forth 
data  secured  from  trustees  of  four  major  Teamster  bankruptcies, 
Transcon,  PIE,  American  Freight  and  Jones  Trucking. 

2.    Rate  Reasonableness  and  Forum  If  Shipper  Opts  Not 
To  Settle 

Both  H.R.  2021  and  H.R.  2121  expressly  preserve  for 
shippers  all  their  existing  rights  and  remedies,  including  the 
right  to  challenge  the  reasonzUsleness  of  the  rate  sought  to  be 
collected,  if  they  elect  not  to  take  advantage  of  the  settlement 
options  made  available  to  them.   Given  the  extremely  low 
settlement  percentages  of  H.R.  2121,  this  option  to  litigate 
probedsly  is  not  important.  H.R.  1710  has  no  such  provision  since 
all  xindercharge  claims  are  eliminated. 

In  the  Motor  Carrier  Act  of  1980,  Congress  enacted  a 
standard  for  determining  the  reasoneibleness  of  a  motor  carrier's 
rates.  That  standetrd  is  codified  as  section  10701(e)  of  Title 
49,  United  States  Code.  Under  this  standard,  the  reasonableness 
of  a  motor  carrier's  rate  is  assessed  on  the  basis  of  cost  and 
other  factors.   Section  10701(e)  thus  states  in  part  that,  "... 
the  Commission  shall  authorize  revenue  levels  that  are  adequate 
under  honest,  economical  and  efficient  management  to  cover  total 


286 


-  11  - 

operating  expenses,  including  the  operation  of  leased  equipment 
and  depreciation,  plus  a  reasonable  freight." 

Unfortunately,  however,  in  a  terribly  flawed  opinion 
which  can  only  be  explained  as  a  misguided  effort  to  relieve 
shippers  of  all  undercharge  liability,  the  ICC  rejected  the  use 
of  costs  in  any  fashion  in  determining  rate  reasonableness. 
Instead,  the  ICC  held  in  Georgia  Pacific  Corporation  —  Petition 
For  Declaratory  Order  —  Certain  Rates  And  Practices  Of  Oneida 
Motor  Freight.  Inc..  that  rate  reasonableness  would  be  based  on  a 
market  cluster  approach.   If  the  challenged  rate  exceeded  this 
market  cluster,  which  would  be  comprised  of  other  rates,  filed  or 
unfiled,  and  rate  offers,  it  would  be  presumed  to  be 
unreasonable.   This  would  be  so  regardless  of  a  carrier's  costs 
and  regardless  of  whether  the  rates  comprising  the  so-called 
market  cluster  were  reasonable  or  not.  The  Georgia  Pacific 
standard  is  clearly  wrong  and  contrary  to  law.   Congress  should 
reaffirm  the  validity  and  application  of  Section  10701(e)  as  the 
standard  for  determining  the  reasoncibleness  of  a  motor  carrier's 
rates  in  all  contexts.  This  is  done  in  H.R.  2021;  it  is  not  done 
in  H.R.  2121  or  in  H.R.  1710. 

In  H.R.  2021  it  is  made  clear  that  federal  courts  have 
jxirisdiction  over  all  issues  pertaining  to  undercharge  claims. 
This  is  consistent  with  the  Supreme  Court's  decision  in  Relter  v. 
Cooper.  61  U.S.L.H.  4232  (March  8,  1993)  and  the  Third  Circuit's 
decision  in  White  v.  U.S. .  1993  WL  75884  (1993).   H.R.  2121,  on 
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the  other  hand,  mandates  that  virtually  all  issues  pertaining  to 
undercharges,  including  rate  applicability,  rate  reasonableness, 
whether  a  shipment  moved  under  contract  or  common  carriage,  etc., 
be  resolved  by  the  ICC.  H.R.  1710  also  provides  for  ICC 
resolution  of  any  matter  which  may  arise  in  an  undercharge  claim 
under  the  procedures  therein  established.   Clearly,  the  latter 
two  bills  interfere  with  bankruptcy  law  and  the  jurisdiction  of 
federal  courts.   Similarly,  both  H.R.  2121  and  H.R.  1710  provide 
that  in  the  event  a  challenge  is  made  to  the  reasonableness  of 
the  rate  claimed  (H.R.  2121)  or  the  practice  of  the  motor  carrier 
(H.R.  1710),  no  additional  compensation  is  to  be  paid  by  the 
shipper  pending  ICC  determination  of  the  issue.   This  required 
stay  of  payment  also  is  an  invasion  on  the  jurisdiction  of 
federal  courts  and  is  at  odds  with  the  Supreme  Court's  decision 
in  Re iter  v.  Cooper.  At  the  very  least,  by  mandating  the  ICC  as 
the  forum  for  all  undercharge  issues,  both  H.R.  2121  and  H.R. 
1710  would  need  to  be  considered  by  the  Committee  on  the 
Judiciary.   In  this  regard,  attached  hereto  as  Exhibit  4   are  two 
letters  dated  September  22,  1992  from  the  Chairman  of  that 
Committee,  Representative  Brooks,  which  state  that  referral  to 
his  Committee  of  virtually  identical  legislation  under 
consideration  in  the  last  Congress  would  be  necessary. 

3.    Provisions  Needed  To  Prevent  Future  Undercharge 
Problems 
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Contract  Carriage.   The  Interstate  Commerce  Act 
recognizes  two  distinct  forms  of  motor  carrier  service:   common 
carriage  and  contract  carriage.   A  motor  common  carrier  holds 
itself  out  to  provide  nondiscriminatory  service  to  all  shippers 
in  accordance  with  its  operating  authority.  A  motor  contract 
carrier  provides  service  only  to  a  limited  number  of  persons  with 
which  it  has  agreements.   The  Interstate  Commerce  Act  rec[uires 
that  these  agreements  provide  for  the  assignment  of  motor 
vehicles  for  a  continuing  period  of  time  for  the  exclusive  use  of 
the  shipper  or  be  designed  to  meet  the  distinct  needs  of  the 
shipper.   For  many  years,  the  ICC  had  regulations  which  helped  to 
distinguish  between  common  and  contract  carriage.   However, 
because  of  the  misguided  view  that  such  regulations  would  create 
an  opportunity  for  trustees  to  pursue  undercharge  claims,  the  ICC 
decided  in  May,  1992  to  rescind  its  longstanding  contract 
carriage  regulations,  including  the  rec[uirement  that  contracts  be 
in  *n:iting.   See  Ex  Parte  No.  MC-198,  Contracts  for 
Transportation  of  Property. 

As  a  result,  today,  the  critical  distinction  between 
common  and  contract  carriage  is  blurred.   Contract  carriers  who 
do  not  file  tariff  rates  can  offer  service  beyond  that  authorized 
by  their  permits  with  little  concern  about  ICC  enforcement. 
Carriers  who  have  dual  authority,  both  to  operate  as  a  common  and 
contract  carrier,  can  seek  to  avoid  tariff  filing  by  improperly 
classifying  their  common  carrier  movements  as  contract  carriage. 
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Of  course,  at  a  future  date  the  validity  of  these  "contract" 
shipments  could  be  challenged  and  the  shipper  could  face 
vmdercharge  lieUaility.   Indeed,  if  there  is  no  written  evidence 
of  a  contract,  it  would  seem  that  any  such  \indercharge  claim 
would  be  difficult  to  rebut. 

In  order  to  avoid  such  future  disputes.  Section  6  of 
H.R.  2021  and  Section  6  of  H.R.  2121  require  motor  contract 
carriers  to  enter  into  written  agreements,  separate  from  a  bill 
of  lading,  for  each  of  their  contracts  of  carriage.   These 
agreements  must  meet  minimum  content  requirements,  all  of  which 
are  currently  provided  for  in  the  Interstate  Commerce  Act.   The 
IBT  strongly  supports  these  provisions  in  H.R.  2021  and  2121. 
These  sections  will  help  to  distinguish  between  two  separate  and 
distinct  forms  of  service  and  by  the  creation  of  written  evidence 
of  contract  carriage  should  protect  against  xinwarranted 
undercharge  claims. 

Billing  and  Collection  Practices.   Section  7  of  H.R. 
2121  and  section  8  of  H.R.  2021  require  the  ICC  promptly  to  adopt 
regulations  which  prohibit  a  motor  carrier  from  giving  a  rate 
reduction  to  anyone  other  than  the  person  paying  the  freight  and 
to  state  the  reduction  in  the  bill  of  lading  or  other  document 
presented  for  payment.   The  IBT  supports  these  provisions.   They 
are  intended  to  protect  against  the  unscrupulous  practices  of 
certain  persons  who  control  the  routing  of  cargo  and  demand  that 
motor  carriers  rebate  monies  to  them  without  the  knowledge  of  the 
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freight  payers.   Under  these  sections,  motor  carriers  would  be 
free  to  provide  whatever  discounts  they  desire,  as  long  as  they 
benefit  the  party  paying  the  freight.   That  person  nay  if  he 
chooses  remit  the  discount  in  whole  or  in  part  to  someone  else. 
These  truth  in  billing  sections  should  put  an  end  to  so-called 
"phantom  rates . " 

Tariff  Filing  Enforcement.   During  the  1980 's  the  ICC 
was  extremely  lax  in  enforcing  the  statutory  requirements 
applicable  to  tariffs.   It  also  permitted  motor  carriers  to  put 
certain  practices  into  place  which  were  designed  to  obfuscate  the 
actual  rates  and  charges  they  were  assessing  for  their  services. 
The  customer  account  codes  discussed  above  were  one  such 
practice.  Another  was  the  use  of  range  and  trigger  tariffs. 
Under  this  practice,  a  motor  carrier  would  publish  a  range  of 
rates  rather  than  a  specific  rate  for  the  transportation  of 
property  between  two  points.  The  shipper  could  obtain  the  actual 
rate  which  would  be  assessed  only  by  phoning  the  carrier  and 
booking  its  cargo.   Obviously,  this  practice  falls  to  provide  a 
clear  and  concise  statement  of  a  carrier's  rates  as  required  by 
the  statute.  Accordingly,  the  use  of  range  tariffs  and  the  use 
of  other  questionable  practices  should  be  eliminated.  The  ICC 
currently  is,  to  its  credit,  looking  into  these  matters. 
However,  a  clear  and  unambiguous  requirement  that  they  be 
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prohibited  is  still  needed.   Section  7  of  H.R.  2021  includes  such 
a  prohibition.^ 

4.    Bankruptcy  Priority  For  Former  Employees  and 
Pension  and  Welfare  Funds 

Under  current  bankruptcy  law,  the  claims  of  a  motor 

carrier's  former  employees  for  wages,  salaries,  vacation, 

severance  and  sick  leave  pay  is  given  a  priority  among  unsecured 

creditors  after  payment  of  administrative  and  professional  fees 

owed  by  the  estate.   Next  in  line  in  the  order  of  priority  are 

the  unsecured  claims  of  pension  and  welfare  plans.   However,  both 

of  these  priorities  have  certain  limitations.   First,  there  is  a 

monetary  cap  of  $2 ,  000  for  each  employee  claim  and  a  cap  of 

$2,000  times  the  number  of  a  plan's  employees,  less  the  priority 

wage  claims  paid,  for  the  pension  and  welfare  fund  claims. 

Second,  the  wage  priority  only  applies  to  wages  earned  within  90 

days  before  the  filing  of  the  bankruptcy  petition  or  the  date  of 

the  debtor's  cessation  of  business,  whichever  occurs  first,  and 

the  pension  and  welfare  fund  priority  applies  only  to  services 

arising  within  180  days  of  the  filing  of  the  petition  or  the 

cessation  of  business,  whichever  occurs  first. 


i/   The  IBT  believes  that  electronic  tariff  filing  should  be 
adopted  by  the  ICC.   Thus,  it  supports  section  9  of  H.R.  2021 
which  requires  the  ICC  to  submit  a  report  to  Congress  on  the 
feasibility  of  such  a  program.   It  opposes,  however,  Section  9  of 
H.R.  2121,  since  the  study  which  that  section  requires  be  done  by 
the  Transportation  Research  Board  is  far  too  broad  and 
unnecessary. 
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As  shown  in  Exhibit  2,  the  priority  claiias  of  former 
eaployees  and  their  pension  and  welfare  funds  comprise  only  a 
portion  of  the  total  claims  they  have  in  four  of  the  largest 
motor  carrier  bankruptcy  proceedings.   For  this  reason  and  to 
help  insure  that  a  significant  percentage  of  the  monies  recovered 
by  motor  carriers  that  have  xindercharge  claims  are  paid  to  these 
creditors,  section  10  of  H.R.  2021  eliminates  the  above-described 
monetary  and  time  restrictions  for  the  priority  claims  of 
employees  and  pension  and  welfare  funds.   The  elimination  of 
these  restrictions  applies  only  in  the  context  of  a  motor  carrier 
bankruptcy  involving  undercharge  claims. 

Similarly,  Section  11  of  H.R.  2021  would  provide 
pension  and  welfare  funds  that  are  part  of  a  multiemployer  plan 
with  a  lien  on  the  undercharge  claims  of  a  bankrupt  motor  carrier 
to  the  extent  of  the  liiUsility  owed  by  such  carrier  to  the  plzm. 
The  intent  of  this  provision  is  to  improve  the  priority  position 
in  bankruptcy  for  the  pension  and  welfare  plans. 

coMcmsiow 

H.R.  2021  is  a  well  drafted  bill  which  fairly  and 
reasonzUsly  resolves  the  undercharge  claims  of  the  past  and  helps 
to  guard  against  their  continuation  in  the  future.  H.R.  1710  is 
a  give  away  to  large  shippers.   It  eliminates  all  existing 
undercharge  claims  and,  in  fact,  forgives  the  undercharge  claims 
of  the  future,  thereby  perpetuating  the  problem.  H.R.  2121, 
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while  Including  a  niunber  of  provisions  needed  to  cure  the 
undercharge  problem  for  the  future,  does  not  provide  for  a  fair 
resolution  of  current  xindercharges.   Under  H.R.  2121  the  claims 
filed  in  bankruptcy  proceedings  by  employees  and  their  pension 
and  welfare  funds  will,  for  the  most  part,  be  extinguished. 
Accordingly,  the  IBT  urges  that  the  Subcommittee  give  favorable 
consideration  to  H.R.  2021. 

Thank  you  Mr.  Chairman.   I  am  pleased  to  answer  any 
questions  you  or  the  other  members  of  the  Svibcommittee  may  have. 


««« 
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Exhibit    1 


Teamsters  Research  Department  Report 


I.C.C.  REGULATED  MOTOR  CARRIERS  OF  GENERAL  FREIGHT  UNDER 

THE  NATIONAL  MASTER  FREIGHT  AGREEMENT 

THAT  TERMINATED  GENERAL  FREIGHT  OPERATIONS  FROM 

JULY  1.1980  TO  MAY  30.  1 993 


Listing  of  Terminated  Motor  Carriers  by 

Employee  Size  and  Alphabetical  Order  since  the 

Enactment  of  the  Motor  Carrier  Act  of  1 980 


Prepared  By:  Michael  Conyngham,  Economist 
IBT  Research  Department 
June  4,  1993 
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I.C.C.  REGULATED  MOTOR  CARRIERS  OF  GENERAL  FREIGHT 

UNDER  THE  NATIONAL  MASTER  FREIGHT  AGREEMENT 

THAT  TERMINATED  GENERAL  FREIGHT  OPERATIONS  FROM 

JULY  1.  1980  TO  MAY  30.  1993 

As  of  Hay  30,  1993,  ve  have  identified  140  general  freight  motor 
carriers  under  the  National  Master  Freight  Agreement  (Class  I  &  II, 
I.C.C.  regulated)  that  terminated  general  freight  operations  since 
the  enactment  of  the  Motor  Carrier  Act  of  1980.  These  140  carriers 
employed  175,022  persons  and  had  total  operating  revenues  of 
$8,182.3  million  in  1979. 

The  terminated  general  freight  operations  represented  48.0%  of  the 
total  number  of  persons  employed  by  all  Class  I  &  II  I.C.C. 
regulated  general  freight  carriers  as  well  as  48.0%  of  the  total 
operating  revenues  of  those  728  carriers  in  1979  (see  Summary 
Table) .  However,  the  140  identified  motor  carriers  represent  only 
19.2%  of  those  728  I.C.C.  regulated  general  freight  Class  I  &  II 
(revenues  over  $1  million)  motor  carriers  in  active  operation  in 
1979. 

Four  of  the  eight  carriers  added  to  our  ^out-of -business'  list 
since  its  last  publication  in  October,  1992  were  small  regional 
carriers  only  recently  discovered  to  have  terminated  operations 
within  the  past  few  years.  These  other  four  L-T-L  general  freight 
carriers  ceased  operations  since  last  fall:  Be-Mao  Transport  (St. 
Louis),  Friedman's  Express  (Wilkes-Barre,  PA),  Jones  Transfer 
(Monroe,  MI)  and  Tredway's  Express  (Boonton,  NJ) . 

Some  of  these  carriers  nay  be  using  owner-operators  on  a  reduced 
scale.  The  listing  of  carriers  does  not  include  carriers  that  are 
in  Chapter  XI  bankruptcy  status  but  operating.  Class  III  general 
freight  carriers  (under  $1  million  revenues) ,  carriers  whose  data 
was  not  available,  or  specialized  I.C.C.  regulated  caurriers  that 
may  have  terminated  operations  since  July  1,  1980. 

Please  note  several  large  non-Teamster  L-T-L  general  freight 
carriers  have  exited  the  industry  over  the  past  few  years.  Host 
notably,  Brown  Transport  of  Charlotte,  NC  and  Thurston  Motor  Lines, 
which  Brown  had  acquired,  closed  their  doors  and  had  combined 
revenues  of  $187  million  and  over  9,000  employees.  Organized  by 
the  United  Steelworkers,  Bowman  Transportation  of  Atlanta,  GA,  with 
revenues  of  $142.9  million  and  3,300  employees  in  1979,  also 
terminated  operations.  In  addition,  several  non-union  truckload  and 
small  L-T-L  carriers  have  terminated  operations  since  the  recent 
recession.  We  estimate  these  carriers  enjoyed  at  least  a  20%  labor 
cost  advantage. 

IBT  Research  Dept. ,  6/4/93. 
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TABLE  1 

CLASS  I  K  II  I.C.C.  REGULATED  MOTOR  CARRIERS  OF  GENERAL  FREIGHT 

UNDER  THE  NMFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  ENACTMENT 

OF  THE  MOTOR  CARRIER  ACT  ON  JULY  1,    1980 


SORTED  BY  EMPLOYEE  SIZE 


COMPANY 

1  P-I-E  NATIONWIDE  (1)  (18) 

2  McLEAN  TRUCKING  CO.  (1)  (5) 

3  AMERICAN  FREIGHT  SYSTEM  (1)  (13) 

4  SPECTOR  REDBALL  (1)  (6) 

5  MAISLIN  TRANSPORT  (1)  (7) 

6  HALL'S  MOTOR  TRANSIT  (1)  (8) 

7  INTERSTATE  MOTOR  FREIGHT  (1) 

8  TRANSCON  LINES  (1)  (19) 

9  LEE  WAY  MOTOR  FRT.  (1) 

10  WILSON  FREIGHT  CO  (1) 

11  MASON  t   DIXON  LINES  (1)  (4)  (9) 

12  IML  FREIGHT  (1) 

13  JONES  MOTOR  COMPANY  (4) 

14  T.I.M.E.-D.C.  (1) 

15  BRANCH  MOTOR  EXPRESS  (1) 

16  PILOT  FREIGHT  CARRIERS 

17  JOHNSON  MOTOR  LINES 

18  PACIFIC  MOTOR  TRUCKING  (20) 

19  COMMERCIAL  LOVELACE  MTR.  FRT.  (1) 

20  ICX  (ILL. -CALIF.  EXPRESS)  (1) 

21  GORDONS  TRANSPORTS  (1) 

22  C  W  TRANSPORT 

23  SYSTEM  99  (1) 

24  BRIGCS  TRANSPORTATION  (1) 

25  MOTOR  FREIGHT  EXPRESS  (1) 

26  CAMPBELL  SIXTY-SIX  (1) 

27  MURPHY  MOTOR  FREIGHT  (1) 

28  COOPER  JARRETT  (1)  (3) 

29  MILNE  TRUCK  LINES 

30  SANTE  FE  TRAILS  TRNPTN  CO.  (1)  (4) 

31  HOLMES  TRANSPORTATION  (1)  (16) 

32  JONES  TRUCK  LINES  (1) 

33  NORTH  PENN  TRANSFER  (1)  (21) 

34  EAZOR  EXPRESS  (1)  (3) 

35  HEMINGWAY  TRANSPORT  (1) 

36  ONEIDA  MOTOR  FREIGHT  (1)  (9) 

37  CHIEF  FREIGHT  LINES  (1) 

38  JONES  TRANSFER  CO.  (1) 

39  BOSS  LINCO  LINES  (1) 

40  MIDWEST  EMERY  FRT  SYS  (1) 

41  MID-AMERICAN  LINES  (1) 

42  CLAIRMONT  TRANSFER  CO  (1) 

43  BE-MAC  TRANSPORT  CO.  (1)  (22) 

44  MUSHROOM  TRANSPORTATION  (1) 

45  BN  TRANSPORT,  INC.  (1)  (4) 

46  R-W  SERVICE  SYSTEM  (2) 

47  TUCKER  FREIGHT  (1) 

48  G  M  W  (GLENDENNING)  (2) 

49  B  «  L  MOTOR  FREIGHT  (1) 

50  SILVER  WHEEL  FRT  LINES  (1) 


OPERATING 

REVENUE 

AVERAGE  NUMBER  OF 

IN  1979 

EMPLOYEES  IN  1979 

(MILLIONS) 

17,593 

$963.7 

14,530 

S677.3 

10,981 

$475.8 

7,610 

$435.3 

6,375 

$303.4 

5,809 

$273.5 

5,536 

$232.9 

4,817 

$238.3 

4,139 

$108.9 

3,754 

$165.1 

3,627 

$184.1 

3,624 

$159. 1 

3,547 

$147.5 

3,303 

$169.7 

3,032 

$135.4 

2,685 

$128.9 

2,515 

$94.6 

2,470 

$105.2 

2,467 

$98.3 

2,373 

$108.9 

2,163 

$97. 6 

1,990 

$94.7 

1,962 

$88.0 

1,805 

$67.5 

1,802 

$75.7 

1,704 

$64.9 

1,578 

$77.5 

1,532 

$66.3 

1,497 

$59.8 

1,483 

$80.5 

1,352 

$62.9 

1,312 

$79.7 

1,272 

$52.8 

1,268 

$64.4 

1,268 

$61.2 

1,251 

$55.4 

1,038 

$39. 4 

1,041 

$48.3 

1,012 

$48. 3 

993 

$103.9 

971 

$43.5 

969 

$43.1 

961 

$50.4 

941 

$37.7 

919 

$54.7 

837 

$51.4 

837 

$40.6 

828 

$27.6 

826 

$38. 8 

818 

$23.9 
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TABLE  1  (cont) 


CLASS  Z  fi  II  I.C.C.  REGULATED  MOTOR  CARRIERS  OP  GENERAL  FREIGHT 
UNDER  THE  NMFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  MCA  (1980) 

SORTED  BY  EMPLOYEE  SIZE 


COMPANY 

51  LYONS  TRANSPORTATION  LINES  (1) 

52  UNITED  TRUCKING  SERVICE  (1) 

53  AAA  TRUCKING  CORP  (1)  (4) 

54  SALT  CREEK  FREICHTHAYS  (14) 

55  DAVIDSON  TRANSFER  t   STOR.  (3) 

56  ORSCHELN  BROS.  TRUCK  LINES  (2) 

57  HYCOFF  CO.  (EXPRESS  CO.) 

58  RIO  GRANDE  MOTOR  HAY  (4) 

59  SUBURBAN  MOTOR  FREIGHT  (4) 

60  McNICHOLAS  TRANSPORTATION 

61  BRADA  MILLER  FREIGHT  (1) 

62  TENNESSEE  CAROLINA  TRANSPORT 

63  CON-WAY  EASTERN  EXPRESS  (17) 

64  CLEVE  COLUMBUS  t   CIN  HWY  (4) 

65  CENTRAL  TRUCK  LINES 

66  FRIEDMAN'S  EXPRESS  (1) 

67  MERCURY  FREIGHT  LINES 

68  TOSE-FOWLER,  INC. 

69  COURIER-NEWSOM  EXPRESS  (1) 

70  ADVANCE-UNITED  EXPWAYS  (1) 

71  BENDER  S  LOUDON  MOTOR  FRT 

72  ADMIRAL  MERCHANTS  MTR  FRT  (1)  (4) 

73  RENNER'S  EXPRESS 

74  STEVE  D.  THOMPSON  TRKG.  (1)  (15) 

75  PERKINS  TRUCKING  CO. 

76  BROVm  EXPRESS 

77  CHIPPEWA  MOTOR  FREIGHT  (2) 

78  STERLING  TRANSIT  CO. 

79  WENHAM  TRANSPORTATION  (1)  (3) 

80  COOK  MOTOR  LINES 

81  FOWLER  AND  WILLIAMS  (1) 

82  EXPRESS  FREIGHT  LINES  (1) 

83  GA  FLA  ALA  TRANSPORTATION  CO.  (1) 

84  DENVER  MIDWEST  MTR.  FRT 
65  CROSS  COMMON  CARRIER  (1) 

86  BRONAUGH  MOTOR  EXPRESS 

87  MERCURY  MOTOR  EXPRESS,  INC.  (3) 

88  MANLEY  TRUCK  LINE  (1) 

89  LIBERTY  TRUCKING  CO  (1) 

90  FOX  AND  CINN,  INC. 

91  AUCLAIR  TRANSPORTATION  CO. 

92  BROWNING  FREIGHT  LINES  (14) 

93  SUWAK  TRANSPORTATION  (1)  (16) 

94  VIRGINIA-CAROLINA  FREIGHT  LINES 

95  TREDWAY'S  EXPRESS 

96  ALLEGHENY  FREIGHT  LINES  (1) 

97  TOBLER  TRANSFER  (14) 

98  SMITH  TRANSPORTATION  CO. 

99  HIGHWAY  EXPRESS,  INC.  (14) 
100  HOOLEYHAN  TRANSPORT  (1) 


OPERATING 

REVENOT 

AVERAGE  NUMBER  OF 

IN  1979 

EMPLOYEES  IN  1979 

(MILLIONS) 

813 

$40.2 

796 

$56.4 

765 

$31.9 

698 

$27. 1 

697 

$30.2 

660 

$24.2 

650 

$15.1 

648 

$23.1 

621 

$36.3 

620 

$33.6 

616 

$40.4 

595 

$23.3 

549 

$23.2 

541 

$24.1 

502 

$22.9 

496 

$17.3 

484 

$20.8 

479 

$17.0 

475 

$23.6 

460 

$17.8 

450 

$19.6 

445 

$26.2 

438 

$17.1 

400 

$13.8 

399 

$15.1 

386 

$21.2 

382 

$18.1 

382 

$14.4 

380 

$18.4 

357 

$13.4 

348 

$12.2 

344 

$17.1 

338 

$13.0 

320 

$15.1 

299 

$11.3 

294 

$4.6 

293 

$38.4 

285 

$16.3 

281 

$10.7 

278 

$10.2 

270 

$10.6 

265 

$6.9 

261 

$16.1 

260 

$11.2 

251 

$8.5 

249 

$10.3 

248 

$12.2 

235 

$11.4 

228 

$5.9 

207 

$7.8 
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TABLE  1  (cont) 

CLASS  I  &  II  I.C.C.  REGULATED  MOTOR  CARRIERS  OF  GENERAL  FREIGHT 
UNDER  THE  NHFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  MCA  (1980) 

SORTED  BY  EMPLOYEE  SIZE 

......  ..  ........  ....  OPERATING 

REVENin 
AVERAGE  NUMBER  OF  IN  1979 

COMPANY  EMPLOYEES  IN  1979  (MILLIONS) 


101  DICNAN  TRUCKING,  INC. 

102  NORTH  SHORE  AND  CENT  ILL  FRT  CO.  (4) 

103  BEACON  FAST  FREIGHT  CO.  (14) 

104  BOWLING  GREEN  EXPRESS  (2) 

105  PETERS  TRUCK  LINES 

106  DEAN  TRUCK  LINE 

107  PULASKI  HIGHWAY  EXPRESS 

108  P.  CALLAHAN,  INC 

109  SIOUX  TRANSPORTATION  (1) 

110  BERMAN'S  MOTOR  EXPRESS  (1)  (16) 

111  BEST  WAY  MOTOR  FREIGHT  (1) 

112  NEBRASKA-IOWA  XPRESS  (1) 

113  KAINS  MOTOR  SERVICE  (1) 

114  GRAF  BROTHERS 

115  MAIERS  MOTOR  FRT.  CO. 

116  INTERCITY  TRANSPORTATION  CO. 

117  REINHARDT  TRANSFER  CO.  (14) 

118  BADGER  FREIGHTWAYS 

119  HAYES,  WILLIAM  LINE 

120  HORN'S  MOTOR  EXPRESS 

121  STANDARD  MOTOR  FREIGHT 

122  RCA  TRUCK  LINE 

123  AMERICAN  FREIGHTWAYS  CO. 

124  WILLIAMSON  TRANSPORTATION 

125  TURNER  TRUCKING  CO. 

126  GRIFFITH  MOTOR  EXPRESS  (14) 

127  P  £  W  EXPRESS  (14) 

128  JERSEY  COAST  FRT  LINES  (14) 

129  SIMS  MOTOR  TRANSPORT  (1) 

130  EVANS  DELIVERY  CO.  (1)  (16) 

131  HAYES,  MARVIN  LINES 

132  KENMORE  TRANSPORTATION  (1) 

133  SEAWAY  MOTOR  EXPRESS 

134  C  «  E  TRUCKING  CORP. 

135  R.  D.  MOTOR  EXPRESS  (2)  (14) 

136  MURFREESBORO  FREIGHT  LINE 

137  RED  BALL,  INC. 

138  ROOT'S  EXPRESS  (2) 

139  CARPENTERS  MTR.  FRT. 

140  WAVERLY  TRANSFER 

TOTAL  -  175,022  $8,182.3 

PREPARED  BY<  IBT  RESEARCH  DEPT. ,  JUNE,  1993 


197 

$6.0 

195 

59. 3 

192 

S8.3 

187 

S6.7 

171 

S8.1 

158 

$6.1 

154 

54.9 

153 

S6.1 

151 

56.8 

148 

58.5 

134 

56.0 

133 

57.2 

131 

54.4 

129 

54.6 

129 

57.2 

127 

$5.8 

119 

$7.2 

105 

$6.9 

105 

$4.8 

104 

$3.1 

102 

$5.4 

95 

54.4 

90 

54.3 

90 

54.2 

89 

53.8 

89 

$3.0 

88 

$2.9 

86 

$3.5 

82 

$14.3 

59 

$3.4 

59 

$2.7 

56 

54.4 

55 

52.2 

50 

$2.9 

SO 

$1.4 

44 

$2.5 

44 

$1.8 

44 

$2.0 

39 

$1.4 

34 

$1.8 
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TABLE  2 

CLASS  I  fi  IZ  Z.C.C.  REGULATED  MOTOR  CARRIERS  OP  GENERAL  FREIGHT 

ONDER  THE  NKFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  ENACTMENT 

OF  THE  MOTOR  CARRIER  ACT  ON  JULY  1,  1960 

SORTED  BY  ALPHABETICAL  ORDER 


COMPANY 

1  AAA  TRUCKING  CORP  (1)  (4) 

2  ADMIRAL  MERCHANTS  MTR  FRT  (1)  (4) 

3  ADVANCE-UNITED  EXPWAYS  (1) 

4  ALLEGHENY  FREIGHT  LINES  (1) 

5  AMERICAN  FREIGHT  SYSTEM  (1)  (13) 

6  AMERICAN  FREIGHTHAYS  CO. 

7  AUCLAIR  TRANSPORTATION  CO. 

8  B  fi  L  MOTOR  FREIGHT  (1) 

9  BN  TRANSPORT,  INC.  (1)  (4) 

10  BADGER  FREIGHTWAYS 

11  BE-MAC  TRANSPORT  (1)  (22) 

12  BEACON  FAST  FREIGHT  OO.  (14) 

13  BENDER  fi  LOUDON  MOTOR  FRT 

14  BERMAN'S  MOTOR  EXPRESS  (1)  (16) 

15  BEST  WAY  MOTOR  FREIGHT  (1) 

16  BOSS  LINCO  LINES  (1) 

17  BOWLING  GREEN  EXPRESS  (2) 

18  BRADA  MILLER  FREIGHT  (1) 

19  BRANCH  MOTOR  EXPRESS  (1) 

20  BRIGGS  TRANSPORTATION  (1) 

21  BRONAUGH  MOTOR  EXPRESS 

22  BROWN  EXPRESS 

23  BROWNING  FREIGHT  LINES  (14) 

24  C  fi  E  TRUCKING  CORP. 

25  C  W  TRANSPORT 

26  CALLAHAN,  P.,  INC. 

27  CAMPBELL  SIXTY-SIX  (1) 

28  CARPENTERS  MTR.  FRT. 

29  CENTRAL  TRUCK  LINES 

30  CHIEF  FREIGHT  LINES  (1) 

31  CHIPPEWA  MOTOR  FREIGHT  (2) 

32  CLAIRMONT  TRANSFER  CO  (1) 

33  CLEVE  COLUMBUS  fi  CZN  HWY  (4) 

34  COMMERCIAL  LOVELACE  MTR.  FRT.  (1) 

35  CON-WAY  EASTERN  EXPRESS  (17) 

36  COOK  MOTOR  LINES 

37  COOPER  JARRETT  (1)  (3) 

38  COURIER-NEWSOM  EXPRESS  (1) 

39  DAVIDSON  TRANSFER  6  STOR.  (3) 

40  DEAN  TRUCK  LINE 

41  DENVER  MIDWEST  MTR.  FRT 

42  DICNAN  TRUCKING,  INC. 

43  EAZOR  EXPRESS  (1)  (3) 

44  EVANS  DELIVERY  OO.  (1)  (16) 

45  EXPRESS  FREIGHT  LINES  (1) 

46  F  fi  W  EXPRESS  (14) 

47  FOWLER  AND  WILLIAMS  (1) 

48  FOX  AND  GINN,  INC. 

49  FRIEDMAN'S  EXPRESS  (1) 

50  C  M  W  (CLENDENNING)  (2) 


OPERATING 

REVENUE 

AVERAGE  NUMBER  OF 

IN  1979 

EMPLOYEES  IN  1979 

(MILLIONS) 

765 

$31.9 

445 

S26.2 

460 

S17.8 

249 

$10.3 

10,981 

$475.8 

90 

$4.3 

270 

$10.6 

826 

$38.8 

919 

$54.7 

105 

$6.9 

961 

$50.4 

192 

$8.3 

450 

$19.6 

148 

$8.5 

134 

$6.0 

1,012 

$48.3 

187 

$6.7 

616 

$40.4 

3,032 

$135.4 

1,805 

$67.5 

294 

$4.6 

386 

$21.2 

265 

$6.9 

SO 

$2.9 

1,990 

$94.7 

153 

S6.1 

1,704 

$64.9 

39 

$1.4 

502 

$22.9 

1,038 

$39.4 

382 

$18.1 

969 

$43.1 

541 

$24.1 

2,467 

$98.3 

549 

$23.2 

357 

$13.4 

1,532 

$66.3 

475 

$23.6 

697 

$30.2 

158 

$6.1 

320 

$15.1 

197 

$6.0 

1,268 

$64.4 

59 

$3.4 

344 

$17.1 

88 

$2.9 

348 

$12.2 

278 

$10.2 

496 

$17.3 

828 

$27.6 

301 


TABLE  2  (cont) 

CLASS  I  t  II  I.C.C.  REGULATED  MOTOR  CARRIERS  OP  GENERAL  FREIGHT 
UNDER  THE  NHFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  MCA  (1980) 


SORTED  BY  ALPHABETICAL  ORDER 


COMPANY 

51  GA  FLA  ALA  TRANSPORTATION  CO.  (1) 

52  GORDONS  TRANSPORTS  (1) 

53  GRAF  BROTHERS 

54  GRIFFITH  MOTOR  EXPRESS  (14) 

55  GROSS  COMMON  CARRIER  (1) 

56  HALL'S  MOTOR  TRANSIT  (1)  (8) 

57  HAYES,  MARVIN  LINES 

58  HAYES,  WILLIAM  LINE 

59  HEMINGWAY  TRANSPORT  (1) 

60  HIGHWAY  EXPRESS,  INC.  (14) 

61  HOLMES  TRANSPORTATION  (1)  (16) 

62  HORN'S  MOTOR  EXPRESS 

63  ICX  (ILL. -CALIF.  EXPRESS)  (1) 

64  IML  FREIGHT  (1) 

65  INTERCITY  TRANSPORTATION  CO. 

66  INTERSTATE  MOTOR  FREIGHT  (1) 

67  JERSEY  COAST  FRT  LINES  (14) 

68  JOHNSON  MOTOR  LINES 

69  JONES  MOTOR  COMPANY  (4) 

70  JONES  TRANSFER  CO.  (1) 

71  JONES  TRUCK  LINES  (1) 

72  KAINS  MOTOR  SERVICE  (1) 

73  KENMORE  TRANSPORTATION  (1) 

74  LEE  WAY  MOTOR  FRT.  (1) 

75  LIBERTY  TRUCKING  CO  (1) 

76  LYONS  TRANSPORTATION  LINES  (1) 

77  MAIERS  MOTOR  FRT.  CO. 

78  KAISLIN  TRANSPORT  (1)  (7) 

79  MANLEY  TRUCK  LINE  (1) 

80  MASON  &  DIXON  LINES  (1)  (4)  (9) 

81  MCLEAN  TRUCKING  CO.  (1)  (5) 

82  MCNICHOLAS  TRANSPORTATION 

83  MERCURY  FREIGHT  LINES 

84  MERCURY  MOTOR  EXPRESS,  INC.  (3) 

85  MID-AMERICAN  LINES  (1) 

86  MIDWEST  EMERY  FRT  SYS  (1) 

87  MILNE  TRUCK  LINES 

88  MOTOR  FREIGHT  EXPRESS  (1) 

89  MXniFREESBORO  FREIGHT  LINE 

90  MURPHY  MOTOR  FREIGHT  (1) 

91  MUSHROOM  TRANSPORTATION  (1) 

92  NEBRASKA-IOWA  XPRESS  (1) 

93  NORTH  PENN  TRANSFER  (1)  (21) 

94  NORTH  SHORE  AND  CENT  ILL  FRT  CO. 

95  ONEIDA  MOTOR  FREIGHT  (1)  (9) 

96  ORSCHELN  BROS.  TRUCK  LINES  (2) 

97  P-I-E  NATIONWIDE  (1)  (18) 

98  PACIFIC  MOTOR  TRUCKING  (20) 

99  PERKINS  TRUCKING  CO. 
100  PETERS  TRUCK  LINES 


OPERATING 

REVENUE 

AVERAGE  NUMBER  OF 

IN  1979 

EMPLOYEES  IN  1979 

(MILLIONS) 

338 

$13.0 

2,163 

$97.6 

129 

$4.6 

89 

$3.0 

299 

$11.3 

5,809 

S273.5 

59 

$2.7 

105 

$4.8 

1,268 

$61.2 

228 

$5.9 

1,352 

$62.9 

104 

S3.1 

2,373 

$108.9 

3,624 

$159.1 

127 

$5.8 

5,536 

$232.9 

86 

$3.5 

2,515 

$94.6 

3,547 

$147.5 

1,041 

$48.3 

1,312 

$79.7 

131 

$4.4 

56 

$4.4 

4,139 

$108.9 

281 

$10.7 

813 

$40.2 

129 

$7.2 

6,375 

$303.4 

285 

$16.3 

3,627 

$184.1 

14,530 

$677.3 

620 

$33.6 

484 

$20.8 

293 

$38.4 

971 

$43.5 

993 

$103.9 

1,497 

$59.8 

1,802 

$75.7 

44 

$2.5 

1,578 

$77.5 

941 

$37.7 

133 

$7.2 

1,272 

$52.8 

[4)            195 

$9.3 

1,251 

$55.4 

660 

$24.2 

17,593 

$963.7 

2,470 

$105.2 

399 

$15.1 

171 

$8.1 

302 


TABLE  2  (cont) 

CLASS  I  fi  XI  I.C.C.  REGULATED  HOTOR  CARRIERS  OP  GENERAL  FREIGHT 
UNDER  THE  NMFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  MCA  (1980) 

SORTED  BY  ALPHABETICAL  ORDER 

....>-  n  ............  .....  OPERATING 

REVENUE 
AVERAGE  NUMBER  OF  •  IN  1979 

COMPANY  EMPLOYEES  IN  1979  (MILLIONS) 


101  PILOT  FREIGHT  CARRIERS 

102  PULASKI  HIGHWAY  EXPRESS 

103  RCA  TRUCK  LINE 

104  R.  D.  MOTOR  EXPRESS  (2)  (14) 

105  R-H  SERVICE  SYSTEM  (2) 

106  RED  BALL,  INC. 

107  REINHARDT  TRANSFER  CO.  (14) 
lOa  RENNER'S  EXPRESS 

109  RIO  GRANDE  MOTOR  MAT  (4) 

110  ROOT'S  EXPRESS  (2) 

111  SALT  CREEK  FREIGHTHAYS  (14) 

112  SANTE  FE  TRAILS  TRNPTN  CO.  (1)  (4) 

113  SEAWAY  MOTOR  EXPRESS 

114  SILVER  WHEEL  FRT  LINES  (1) 

115  SIMS  MOTOR  TRANSPORT  (1) 

116  SIOUX  TRANSPORTATION  (1) 

117  SMITH  TRANSPORTATION  CO. 

118  SPECTOR  REOBALL  (1)  (6) 

119  STANDARD  MOTOR  FREIGHT 

120  STERLING  TRANSIT  CO. 

121  SUBURBAN  MOTOR  FREIGHT  (4) 

122  SUWAK  TRANSPORTATION  (1)  (16) 

123  SYSTEM  99  (1) 

124  T.I.M.E.-D.C.  (1) 

125  TENNESSEE  CAROLINA  TRANSPORT 

126  STEVE  D.  THOMPSON  TRXC.  (1)  (15) 

127  TOBLER  TRANSFER  (14) 

128  TOSE-FOWLER,  INC. 

129  TRANSCON  LIKES  (1)  (19) 

130  TREDWAY'S  EXPRESS 

131  TUCKER  FREIGHT  (1) 

132  TURNER  TRUCKING  CO. 

133  UNITED  TRUCKING  SERVICE  (1) 

134  VIRGINIA-CAROLINA  FREIGHT  LINES 

135  WAVERLY  TRANSFER 

136  WEN'HAM  TRANSPORTATION  (1)  (3) 

137  WILLIAMSON  TRANSPORTATION 

138  WILSON  FREIGHT  CO  (1) 

139  WOOLEYHAN  TRANSPORT  (1) 

140  WYCOFF  CO.  (EXPRESS  00.) 

TOTAL  -  175,022  $8,182.3 

PREPARED  BYi  IBT  RESEARCH  DEPT. ,  JUNE,  1993. 


2,685 

$128.9 

154 

$4.9 

95 

$4.4 

SO 

$X.4 

837 

$51.4 

44 

$1.8 

119 

$7.2 

438 

$17.1 

648 

$23.1 

44 

$2.0 

698 

$27.1 

1,483 

$80.5 

55 

$2.2 

818 

$23.9 

82 

$14.3 

151 

$6.8 

235 

$11.4 

7,610 

$435.3 

102 

$5.4 

382 

$14.4 

621 

$36.3 

261 

$16.1 

1,962 

$88.0 

3,303 

$169.7 

595 

$23.3 

400 

$13.8 

248 

$12.2 

479 

$17.0 

4,817 

$238.3 

251 

$8.5 

837 

$40.6 

89 

$3.8 

796 

$56.4 

260 

$11.2 

34 

$1.8 

380 

$18.4 

90 

$4.2 

3,754 

$165.1 

207 

$7.8 

650 

$15.1 

303 


SUMMARY  TABLE 

CLASS  I  K  II  I.C.C.  REGULATED  MOTOR  CARRIERS  OF  GENERAL  FREIGHT 

UNDER  THE  NMFA  THAT  TERMINATED  OPERATIONS  SINCE  THE  ENACTMENT 

OF  THE  MOTOR  CARRIER  ACT  ON  JULY  1,  1980 


NUMBER  OF 
CARRIERS 


NUMBER  OF 
EMPLOYEES  •/ 
(1979) 


OPERATING 

REVENUES 

(1979) 

($  MILLIONS) 


(A)  TERMINATED 

OPERATIONS   b/ 


140 


175,022 


$8,182.3 


(B)  TOTAL  CLASS  I  &  II 
GENERAL  FREIGHT 
CARRIERS  IN  1979   c/ 


364,647 


$17,052.8 


(C)  PERCENT  OF  TERMINA- 
TIONS (IBT)  TO  TOTAL 
CLASS  I  «  II  GENERAL 
FREIGHT  CARRIERS  IN 
1979 


19.2% 


48.0% 


a/   Includes  all  •mployaas  -  not  just  IBT  members.  We  estimate  that  roughly  75%  of 
these  employees  were  covered  by  a  union  contract. 

b/   Includes  carriers  that  terminated  general  freight  operations  but  may  have 
continued  owner-operator  operations. 

c/  Includes  all  carriers  in  category,  union  and  non-union. 


SOURCE:   TABLE  1  AND  >1979  MOTOR  7ARRIER  ANNUAL  REPORT,  FINANCIAL  & 
OPERATING  STATISTICS',  AMERICAN  TRUCKING  ASSOCIATIONS,  INC. 
(for  employment  and  operating  revenues) 

NOTE:  Summary  Table  O  in  '1979  Motor  Carrier  Annual  Report,  Financial 

and  Operating  Statistics'  published  by  the  A.T.A.  shows  1,027  general 
freight  carriers  with  $21,535.7  million  of  operating  revenue  in  1979. 
However,  detailed  reports  were  available  for  only  728  carriers. 
Our  terminated  carrier  listing  would  be  38.0%  of  the  1,027  carriers' 
operating  revenues  in  1979.  Employment  data  for  the  1,027  carriers 
is  not  available. 


PREPARED  BY:  IBT  RESEARCH  DEPT. ,  JUNE  4,  1993. 
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NOTES  AHP  EXPLAKATIONS 
General  rr>iinn«T^^ff 

Our  llBttng  includes  motor  carrier*  of  general  freight  under  the  NMFA  that  either 
terminated  all  operations  or  terminated  general  freight  operations  but  may  be 
continuing  operations  with  owner-operators.  The  tables  do  not  include  carriers 
that  terminated  operations  by  merger  where  the  surviving  carrier  is  still  in 
operation,  such  as  East  Texas  Motor  Freight  into  Arkansas-Beet  (now  ABF  Freight) 
in  1982.  Also  not  included  are  carriers  such  as  ANR  Freight  System,  created  by 
the  merger  of  three  lines  Carrett,  Graves  and  Associated  in  1986,  and  Century- 
O.K.  Freightways  recently  formed  with  reduced  operations  by  the  merger  of  O.K. 
Trucking  and  Century  Motor  Freight. 

Other  facts  to  note  are  that  employment  figures  include  all  employees,  not  Just 
IBT  members,  and  some  carriers  may  have  hauled  iron  and  steel.  We  also  know  of 
some  additional  carriers,  such  as  Lifschults  Fast  Freight,  which  have  terminated 
general  freight  operations  but  never  reported  financial  or  operating  data  to  the 
Interstate  Commerce  Coomission. 

FOOTNOTES 

1)  Declared  Chapter  VII  or  XI  Bankruptcy 

2)  1978  Operating  Revenue  and  Number  of  Employees 

3)  1978  Number  of  Employees 

4)  May  be  continuing  other  operations 

5)  McLean  Trucking  Co.  declared  Chapter  XI  in  January,  1986.  Data  for  1979  below 
includes  McLean  Truck  Lines  and  Delta  Lines  as  the  carriers  merged  after  Delta's 
bankrupcy  in  1983. 

Operating 
Dumber  of        Revenues 
Emplovees        <millionsl 

McLean  Trucking  Co.  11,384  $540. 1 

Delta  Lines  3.146  5t37,2 

Total       14,530  $677.3 

6)  1980  Employment  6  Operating  Revenue.  The  merger  of  Spector  Freight  System, 
Inc.  and  Red  Ball  Motor  which  had  a  combined  total  of  9,310  employees  and  $449.8 
million  in  operating  revenue. 

7)  Includes  the  following  carriers  in  1979: 

Operating 
Number  of       Revenues 
Employees        tmillionst 

Gateway  Transport  3,253  $147.4 

Maislin-Delaware  1,379  $77.4 

Maislin-Transport  1,128  $43.0 

Quinn  Freight  Lines  614  $35.6 

8)  Hall's  Motor  Transit  declared  Chapter  XI  in  March,  1986.  Data  for  the  carrier 
includes  Dohrn  Transfer  Co.  which  merged  with  Hall's.  The  carrier  terminated  all 
operations  except  intrastate  Pennsylvania. 
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9)  Purchased  by  Central  Transport  and  put  Into  Chapter  ZI.  Mason  &  Dixon  Tank 
Lines  is  using  some  owner-operators.  Complete  liquidation  of  general  freight 
equipment  through  bankruptcy  auction  (Transport  Topics,  2/11/85). 

10)  Data  from  1979  on  other  carriers  in  Chapter  XZ  with  reduced  operations  owned 
by  Central  Transport > 

Operating 
Number  of         Revenues 
Employees         (millionsl 

Superior  Forwarding  449  $17.6 

General  Highway  Express  558  $22.0 

U.S.  Truck  Co.  275  S22.6 

Total  1,282  $62.2 

11)  Oneida  Hotor  Freight  terminated  operations  in  July,  1985  (Chapter  XI)  and 
data  includes  Dorns  Transport  which  had  550  employees  and  $21.2  million  in 
revenues.  Oneida  Motor  Freight,  which  bought  Dorns  in  1980,  had  701  employees  and 
$34.2  million  in  revenues  in  1979. 

12)  Involuntary  Chapter  VII  petition  filed  against  Sante  Fe  Trails  Transport  in 
August,  1985.  Carrier  was  spun  off  by  the  railroad  and  is  a  wholly  owned 
subsidiary  of  SFFT,  Inc.  This  new  entity  also  purchased  EN  Transport,  Inc.  and 
was  operating  under  Chapter  XI  bankruptcy. 

13)  American  Freight  System  terminated  operations  in  August,  1988.  Data  below  for 
1979  includes  Smith's  Transfer  which  was  purchased  and  merged  by  American 
Carriers,  the  holding  company  in  1987 t 

Operating 
Hufflber  of        Revenues 
Employees        (tnillions) 

American  Freight  System       5,207  $225.5 

Smith's  Transfer  5.774  S253.3 

Total        10,981  $475.8 

14)  Through  various  sources  of  information,  we  determined  that  these  carriers 
were  signatories  to  the  NMFA  or  similar  agreement  and  terminated  operations 
between  1984  and  1987. 

15)  Steve  D.  Thompson  Trucking  closed  its  doors  in  August,  1989.  Data  for 
revenue  and  employment  are  from  1981. 

16)  These  carriers  were  all  under  common  control  by  Arrow  Carrier  Corp.  (North 
Bergen,  NJ)  when  operations  were  ordered  closed  by  the  I.C.C.  for  non-compliance 
with  insurance  regulations.  In  March,  1990,  Chapter  XI  was  filed  by  arrow  and  the 
sale  of  all  the  debtors'  excess  rolling  stock  was  announced.  Holmes 
Transportation  (Holmes  Route  OSA)  merged  in  the  operations  of  Blue  Line  Express 
(Nashua,  NH)  in  April,  1989  and  that  carrier's  data  was  included.  Suwak 
Transportation  (Washington,  PA)  had  essentially  terminated  operations  prior  to 
its  merging  into  Holmes  and  thus  was  not  included  in  Holmes'  revenue  and 
employment  data. 

17)  Con-Way  Eastern  Express  was  ovmed  and  operated  by  Consolidated  Freightways, 
Inc.  prior  to  its  termination  after  a  brief  strike  in  early  September,  1990. 
Con-Way  Eastern  was  the  successor  to  Penn  Yan  Express  which  CFI  acquired  in  1983. 
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18)  P-I-E  Nationwlda  filed  for  bankruptcy  protactlon  in  October,  1990  and 
tennlnated  operations  in  January,  1991.  The  carrier  had  continued  operating  on 
a  reduced  scale  prior  to  its  announced  closing.  Employment  and  revenue  data 
includes  Ryder  Truck  Lines  which  merged  with  P-I-E  in  198S. 

Operating 
Number  of      Revenues 
Employees      Iff'iHH.Pngl 

Pacific  Intermountain  Express     7,035  $403.0 

Ryder  Truck  Lines  10.558  S560.7 

Total         17,593  $963.7 

19)  Transcon  Lines  closed  its  doors  in  April,  1990  and  subsequently  was  taken 
over  by  P-I-E  Nationwide. 

20)  Pacific  Motor  Trucking  was  purchased  by  car-hauler  Jack  Cooper  Transport 
which  virtually  eliminated  that  carrier's  L-T-L  operations,  retaining  only  its 
automobile  transporting  work. 

21)  North  Penn  Transfer  includes  the  following  carriers  which  were  merged  into 
their  operations  in  the  mid-1980 's: 

Operating 
Number  of      Revenues 
Employees      fmillionsi 

Lombard  Brothers  585  $24.8 

Follmer  Truck  Co.  213  $6.5 

22)  Be-Hac  Transport  (St.  Louis,  MO)  was  forced  into  involuntary  Chapter  XI  in 
January,  1993  after  ceasing  operations  in  late  December,  1992.  The  carrier's 
statistics  include  the  following  data  from  1979  for  two  carriers  whose  operations 
they  took  over  (most  recently  was  Middlewest  in  April,  1992): 

Operating 
Number  of      Revenues 
Employees      fmillionst 

Middlewest  Freightways  483  $21.9 

Motor  Express  of  IND.  143  $9.5 


Motor  Carrier  Annual  Report,  Financial  and  Operating  Statistics, 
Class  I  &  II  Motor  Carriers  of  Property  Regulated  by  the  I.C.C, 
1979  and  various  annual  issues,  American  Trucking  Association  and 
I.C.C.  publications. 
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FOOTNOTES 

Trangggn 

^        All  figures  are  as  of  March  -  May,  1993. 


2/ 


3/ 


i/ 


The  secured  creditor.  Foothill  Capital  Corp. ,  collected  a 
total  of  $9,338,935  from  the  inception  of  the  Transcon 
banJcruptcy  case.   The  Trustee  has  included  in  the  $2.33 
million  figure  only  the  sums  disbursed  to  Foothill  since  the 
Trustee's  appointment.   Sums  disbursed  prior  to  the 
Trustee's  appointment  would  not  likely  include  significant 
proceeds  of  freight  iindercharges ,  since  the  Trustee  did  not 
employ  a  freight  undercharge  collection  team  until  several 
weeks  after  his  appointment.   The  $2.33  million  figure 
includes  $268,845  of  interest. 

The  $4.98  million  figure  consists  of  disbursements  for 
environmental  assessment  work  ($659,469),  insurance  premiums 
($258,620),  and  total  professional  fees  and  costs 
($4,065,993),  including  all  fees  and  costs  incurred  in 
connection  with  the  entire  liquidation  process.   Of  that 
$4,065,993  figure,  approximately  $2,576  million  was  for  fees 
and  costs  attributed  to  the  collection  of  undercharges.   The 
trustee  anticipates  that  such  fees  and  costs  will  be  at  a 
significantly  reduced  percentage  for  future  collections. 

The  $1.43  million  figure  consists  of  payments  of  1507(a)(1) 
post-petition  payroll  claims  ($737,992),  payments  to 
employees'  pension  and  benefit  funds  ($554,062),  and 
payments  of  workers  compensation  and  employee  medical 
benefits  ($134,765).   The  figure  does  nat  include  $3,326,972 
distributed  to  approximately  500  former  salaried  employees 
of  Transcon  from  its  qualified  plan,  even  though  that 
distribution  resulted  from  hundreds  of  hours  of  work  by  the 
Trustee's  staff. 

The  $2.0  million  figure  consists  of  the  estimated  value  of 
the  nine  truck  terminals  and  one  vacant  lot  (assuming  no 
significant  additional  environmental  claims) .   The  Trustee 
has  excluded  the  value  of  unresolved,  pending  litigation  and 
claims  against  third  parties  (including  claims  against 
Leonard  Pellulo,  a  New  Jersey  law  firm  connected  with  him 
and  other  attorneys  and  insiders),  and  a  $1,000,000 
certificate  of  deposit  that  is  collateral  for  secured 
creditor  Aetna  Casualty. 
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PIE 

^         All  anoxints  shown  are  as  of  March  27,  1993. 

^    This  includes  hard  assets  and  does  not  Include  contingent 

claims,  the  most  significant  of  which  are  potential  lawsuits 
against  former  officers,  directors  and  potential  lawsuits 
against  former  professionals. 


a/ 


Once  the  audit  of  all  municipal,  state,  and  federal  claims 
is  complete,  this  number  may  be  significantly  higher. 


American  Freight 


J/ 


Information  is  as  of  March  31,  1993. 


^         Post  petition  collections  only.   All  pre-petition 

undercharges  are  included  in  the  "other"  assets  amount. 

^    Excludes  employee  portion  of  employment  taxes. 

^         Includes  approximately  $12  million  paid  for  insurance  claims 
including  workers'  compensation. 

^    Includes  approximately  $3.4  million  of  original  freight  bill 
and  pre-petition  issued  undercharge  freight  bills. 

"^    Excludes  contingent  assets. 

^    Excludes  contingent  liabilities. 

^        Assumes  no  collection  of  any  of  the  $15.5  million  receivable 
shown  above. 

Jones  Trucking 

^        These  figures  were  compiled  from  the  reports  filed  by  Jones 
Truck  Lines  with  the  bankruptcy  court  through  March  1993. 
Since  this  bankruptcy  proceeding  is  in  an  early  stage,  the 
figures  shown  for  "other"  assets  available  for  distribution 
and  distributions  to  be  made  are  estimates. 

^    These  are  estimates  of  the  accounts  receiveJsle  not  including 
undercharges  and  the  book  value  of  the  real  property 
remaining  to  be  sold.   The  book  value  may  not  be  realized. 


2/ 


This  amount  is  for  wages  only.  The  amount  of  pension  claims 
is  unknown. 


312 

EXHIBIT  3 


313 


£0^3 


4J  «-H   h 

ff 

h 

. 

a  '  •  9 

o 

a 

**»r7.5 

« 

> 

>H 

«-H 

1u5-3 

• 

« 

0 

I-* ' 

=JSg^ 

g 

a 

"t: 

« 

0  « 

Br  0  > 

o<o>a 

• 

a 

u 

C0»4  vo 

9 

«*> 

C               r^ 

■H 

£  c 

O    .  8  3 

M'O 

u  « 

Tlg-SS 

0,0 

l4    U 

» 

•  ■H 

s«>,^ 

i 

^-aa 

«  >ii)  a 

9 

=■& 

Ail 

*> 

ki 

.Tll^ 

0 

« 

e 

0  a 

0  ov 

0** 

ff^g . 

^  £ 

c 

^ 

» 

n-H 

s^tia 

a 

b 

u  h  e-H 

u 

U4J   0   fl 

a 

0 

a-H 

0   e   ■fH'O  J<-H«4 

e      ■«      3  P  a-H 


B  9  o  c      _ 

•HO  JS-^  9  >9 

Mf-*  •  O  9  a  U  Jl 

U  r>  9  h  C  0-H 


w  •  c  e     -HA  u 

BS^  3-0        9 

-3 


'  X       C  Vi-H 
9  X       V  9  0 
>         •  9 
O        aO  9  9  9  9 

•  9     9  -a  ^  p^ 

9CK99C90 

*j  o     a>.9     _ 

g  -H  ><-H  0  a  9  'O 


•Hii-O-H  Hi  3 
T}  Li  0  <H  9  4J  -0 

O  U  -H  9  C 

9a3>>i9ki0 

9  h>H<a     'H  c 

9U*i'-t9t*i-l9 

>e4B9'H99a 

fH       -h  3-h  >-h 
O  T)       ^i*^  O  ^l-a 

9  c  9  u         c  e 

9  9  9-H  >i'a  9  9 
U       »  >  O  9*> 

a  *t  U  9  9 

oSm,^  O.UA  - 

4i  ki  N  N  3  9  3  . 

O  H  iH  U  «4  9  O 

§S  M  NX  9  -H 

1  »<  ^  a 

9  O    •    •  9  aM  0 
•H-H  Oi  Ki)       O  9 
C^    .    •        >.f«l 
9  A  XB  B<-l       4J 
fB  -H  |4    •  9 

u  £t>«     -h  osr 

9       c  c  a  9    'S 
aC99S*jX^ 
O  -HBO 

0«      -H  o  9  3  9  9 
B  9  .M  f-tM        9 
•H99C^U99a 
9  4J  B  •-•       ja  ki  9 
g  V-H        9        9-H 

5.-4  a  '^s-^^  u 
h  3  »J  •     -H     > 

0)0  X  >  9  *  O 
O    .       "O       *J  o 

■  a£  9  9  9  9 
^99^-^99^1 
F^  J3  CB  O  0-H  ki 

•H  4J     o  a  c  u  u 

a        >,       B  9  B  B 

o  A   >  9  ao  9 

9^        B        a  0-H 

9       T3  O  9  O        O 

ki'099-H0B-»« 

£  9  U-H  H  «4 

E4  ki  3  k<  9  O       «4 

U'O  9  r4  O        3 

9  O  Oti-t  M    •  9 

«4  ki  H-H        U 

9  -P  O  ja  9  4J  9 


kl  B  U 


5-iJ 


9  9  -a  O  kl  >iS 
9  9-H  4  O  9  9 

A  *  9 S  »>•  aa 


314 


CM 

fH 

K 

X 

Small  business  concerns  (a  concern 
who  qualifies  as  a  small  business 
concern  under  the  Small  Business 
Act) ,  charitable  organizations  and 
public  warehousemen  have  the  option 
of  settling  undercharge  clains  by 
paying  5%  of  the  undercharge.   The 
definition  of  snail  business  concern 
is  very  complicated  and  will  lead  to 
endless  disputes.  There  is  no  basis 
for  special  treatment  for 
warehousemen.                       B 

Settlement  option  applies  to  all      | 
pending  claims  and  all  claims  arising 
from  shipments  tendered  within  24 
months  after  Act  becomes  effective. 
This  period  may  be  extended  on  the 
basis  of  a  report  from  the  ICC. 
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Host  issues,  including  rate 
applicability,  rate  reasonableness 
and  contract  v.  common  carriage  must 
be  resolved  by  ICC.  This  interferes 
with  the  jurisdiction  of  federal 
courts. 
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Small  business  concerns 
(average  annual  revenues 
over  past  3  years  of 
$5,000,000  or  less), 
charitable  organizations  and 
shipments  of  recyclable 
materials  are  given  complete 
amnesty  from  undercharge 
claims. 

Option  to  settle  and  amnesty 
applies  to  all  undercharge 
claims  now  pending  or  which 
arise  from  shipments 
tendered  within  12  months 
after  Act  becomes  effective. 

If  shipper  elects  not  to 
settle  at  specified 
percentage,  it  may  pursue 
all  existing  rights  and 
remedies. 

Courts  have  jurisdiction 
over  all  issues  pertaining 
to  undercharge  claims,  but 
may  refer  any  issue  to  ICC 
under  primary  jurisdiction, 
including  rate 
reasonableness . 
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Eliminates  all  undercharges 
pending  or  commenced  on  or 
after  the  date  of  enactment. 
As  a  result,  the  undercharge 
problem  is  perpetuated,  not 
resolved. 

No  such  provision,  but  since 
undercharge  claims  are 
eliminated  it  is 
unnecessary. 

Any  issue  is  to  be  resolved 
by  the  ICC.   This  interferes 
with  the  jurisdiction  of 
federal  courts. 

2.  Settlement  of 
undercharge 
claims  for 
small 
shippers. 

3.  Effective 
period  for 
settling 
undercharge 
claims. 
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Coimrcss  of  the  ttnitd  3tdttB      ^&3s£ 

luuc  or  lUpruentsdbti 

COMMITTU  ON  TNI  JUDIOAJIY 
atll  fUVWn  NOUN  Onwl  tMMH* 

wumivrM.  oe  tei  I  Ml  !• 
••pt«mter  aa.  X»t2 


Tb«  aenerabla  Bobart  A.  KM 

chftinan 

CoBBitt**  en  Publle  Varka  and  Tranaportatlen 

31(5  Kaybum  Houaa  Oftlea  Building 

Maabinfftgn,  O.C.       aosit 

Daar  Kr.  Cbaix«an: 

Zt  ia  ay  undaratanding  that  tba  BubeoBBlttac  en  eurfaea 
TraABpBrratlen  haa  prapared  laglalatien  that  »ay  fea  introduesd  In 
tha  Hauae  that  veuXd  contain  ^evialena  to  aaand  titla  at,  Onitad 
Stataa  Coda,  to  atipulata  tha  aaeunt  of  an  underehaxga  that  eeuld 
be  eollactad  by  a  freight  eeapany  that  ia  no  longer  tranapertlng 
property.  Aaoivg  ethar  previeione  eonteaplttad  by  thia 
leglalation  and  currently  appiaring  in  coaparabla  Senate 
laglalation,  dlaputee  eenceming  vhather  e  freight  eonpany  la  no 
longer  trenspartlng  property  vould  be  raaelvad  by  tha  court  In 
vhlah  the  claU  ia  brought,  the  Znteretate  Ceaaerea  Ceaaieeien 
(ICC)  vould  reaelve,  aaeng  ether  thinga,  dlaputea  eonoernlng  tht 
rete  offered,  billed,  and  oolleotad,  tha  rellanea  of  the  ehipper 
upon  the  offered  rata,  tha  propriety  er  tiaing  of  the  rata'a 
filing  vith  the  zee,  and  deaande  for  additional  payaant.  Tha 
legieletion  would  alee  apply  to  eaaaf  already  pending  vithin  tha 
bankruptcy  eourta. 

Thie  type  of  legielatien  iaplleataa  tve  aeparate  area*  of 
aubjeet  aatter  dearly  within  the  Beuee  Judieiary  ceaaittee'a 
Yule  X  jurladictioni  bankruptey  law  and  preeedura  and  tha  proper 
diviaien  of  adjudlcatary  reaponaibility  between  the  eourta  and 
adalnlatrativa  tganciaa. 

The  Coaaittae  haa  only  rtoantly  learned  about  the  Canata 
bill  and  tha  draft  legielatien  in  the  Keuae  and  baa  net  had  an 
opportunity  te  review  it  to  cenalder  Ite  iapaot  en  the  benXnaatey 
ayatea,  adalnlatrativa  lav  and  the  juriadietien  of  the  rederel 
eourta.  Such  en  opportunity  ie  erueial  if  tha  Ceaalttee  ia  te 
cerry  out  ita  aandata  te  ensure  tha  integrity  and  oeneiatenoy  of 
theae  areaa  of  tha  lev. 
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nta  Hener«bl«  »eb«rt  A.  Km 

••pt«Bb«r  it,   XO»a 

»•»•  a  

Wot  Xh»%*  raasens,  Z  wuld  f««l  ceBp*ll*d  t»  Bftck  r«fi*rr4l 
of  ftny  aueh  lAgiilAtien  eei^aining  tho««  er  aiallar  prevltioiw. 
Zn  addition,   should  thasa  or  similar  proviaiona  ba  includad  in 
la9ialaiion  to  ba  ■obadulad  for  eenftranee,   Z  would  roquaat  that 
aanbara  of  tha  Ceaaittaa  en  tho  Judiciary  ba  aaaed  a>  eontarcas 
Cor  the  eonaidaratien  et  twh  previaiena. 

Z  very  aueh  appreciate  tha  longatanding  eoeparatien  betwaan 
«ur  two  Cegmitteaa,   and  year  undaratanding  of  the  need  Cor 
Maabara  with  expertiaa  and  eKperienee  to  deal  with  thaaa 
important  eubstentive  prevtaiena. 

KeaniAila,  with  beat  wishes,   Z  as 


wishes,  Z  as    *_J 


Tha  Honor abla  Meman  T.  xineta 

Chairaen 

fiubeeanittae  on  Surtaea  Tranaportatien 

Cenaittee  on  Public  Mbrks  and  Tranportatien 
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ConjBress  of  the  IMid  ISi^m 

tuue  (T  lUpruenudDd 

eoMwrrra  on  tmi  JuoicuMr 

till  lUnWH  MeWII  OfNM  iWM— 

w«iHiii(iM.»eieii»4aif 


Th«  Henorabl«  Theaaa  1.  relay 

Th.»   Bpaakar 

H-304  ctplxei 

WABhinTten,  D.C.   aosiS-iSOl 

Daar  Kr.  Bp«ax«r: 

Zt  it  ay  undaratanding  that  tha  CoBalttaa  en  Putolle  Herka 
and  Transpcnatlon  baa  praparaS  aaglclation  that  say  b« 
intreduead  in  the  Houaa  that  veuld  contain  previalena  to  aaand 
titla  49,  Unitad  Stataa  Coda,  te  atipulata  tha  aseunt  of  an 
undarcharga  that  could  ba  eellaotal  by  a  traigiit  coapany  that  la 
no  lengar  tr^nsperting  preparty.  Aaeng  ethar  previaiona 
eentanplated  toy  thla  lagialation  and  eurrantly  appaaring  in 
cotBparabla  Sanata  lagialation,  diaputaa  cencaming  Vhathar  & 
fraight  eespany  ia  no  lengar  tranaperting  preparty  veuld  ba 
raaelvad  by  tha  court  in  vhich  tha  clais  ia  brought.  Tba 
Zntaxatata  Co&aarca  Cesutlttaa  (ZCC)  would  raaolva,  aaong  ether 
things,  diaputaa  eeneerrting  the  rata  af farad,  billad,  and 
cellaetad,  tha  ralianea  or  tha  ahippar  upon  tha  of  farad  rata,  tha 
propriaty  or  tiaing  of  tha  rata'a  filing  with  the  ZCC,  and 
daaanda  for  additional  paysant.  Tha  lagialation  would,  lypljf  to 
eaaea  alxaady  panding  within  tha  bankruptcy  eeurta. 

Thia  typa  of  lagialation  taplieataa  two  aeparata  araaa  of 
rubjact  satttr  claarly  within  tha  Meuaa  Judiciary  CoBaittaa's 
Hula  X  juritdietleni  banXruptey  law  and  precadure  and  tba  proper 
diviaion  of  adjudicatory  raaponaibility  batwaan  tha  eouzta  »nd 
•dnlniatrativa  aganoiaa. 

Tho  COBBittaa  haa  only  raeantly  laamad  about  tha  Sanata 
bill  and  tha  draft  lagialation  in  tha  Route  and  baa  not  had  an 
epportunity  te  raviav  It  te  eenaidar  ita  i*pact  en  tha  fcanJcruptcy 
ayatan,  adainiatrativa  law  and  tha  Juriadictien  of  tha  Fadaxal 
eourta.   Such  an  epportunity  ia  crucial  if  the  coaaittaa  Is  te 
earry  out  ita  aandata  te  aneura  tha  integrity  and  eenaisteney  e£ 
thaaa  araaa  of  tba  law. 


71-134  0-93-13 
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th«  Bener«bX«  Tbeaas  •%  r«l«y 

••ptMb«r  tt,  i*»a 

M«a  a   

rer  tbts*  rattoM.  Z  wofuld  M«k  r*r«rrftl  to  ch«  onal«ui*  « 
th«  Judielury  of  Any  X»fl«Utim  •vntainlnf  thtat  vr  •iailar 
previsienvf  and,  should  tb*M  or  alaiXur  previtions  ba  inaludad 
In  l«gi»latlen  to  b«  •cbadulad  for  eenTsrane*.  X  veuld  raquMt 
that  aaaikwra  af  tha  Comittaa  an  tha  Judiciary  ba  naaad  aa 
eenfaraaa  rox  tha  eansldaratlOB  of  auab  previaleaa. 

■aanwhiia,  with  baat  viahaa»  X  aa 

Slacaralyr 


ChaisBan 


Tha  Banorahla  Sahart  A.  9mm 

Chaixman 

Coamlttaa  on  Publie  Vaslw  and  TranapertatloB 

Tha  Koaerabla  Wllliaa  lolaaa  Bxawi 
rarliasantarlan 
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RICHARD   E.    KERTH, 


TESTIMONY 

OF 

ON  BEHALF  OF 


THE  NATIONAL  INDUSTRIAL  TRANSPORTATION  LEAGUE 


BEFORE 


SURFACE  TRANSPORTATION  SUBCOMMITTEE 


PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 


U^.  HOUSE  OF  REPRESENTATIVES 


ON 


Hit  2121,  NEGOTIATED  RATES  ACT  OF  1993 


JUNE  IS,  1993 
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Good  Morning. 

My  name  u  Richard  E.  Keidi.  I  am  tran^xntation  manager  -  commerce  and  administration 
for  Champion  International  Corporation  in  Hamiltrat,  Ohio.  I  appear  today  on  behalf  of  The  National 
Industrial  Transportadon  League,  and  serve  as  chairman  of  its  Legislative  Committee. 

The  League  is  a  voluntary  association  of  shippers.  groiq>s  and  associations  of  shippers,  and 
other  purchasers  of  fireight  transportation  services.  It  is  the  nation's  oldest  and  largest  shippers' 
organization  representing  companies  of  all  sizes  and  commodities  using  all  modes  of  transportation  to 
move  dieir  goods  in  intrastate,  interstate,  and  international  commerce.  For  more  dum  80  years,  it  has 
been  known  as  "the  shippers'  voice." 

In  presenting  the  League's  testimony,  I  am  expressing  the  feelings  of  the  thousands  of 
transportation  professionals  across  the  United  States,  who  negotiated  fair  and  compensatory  motor 
carrier  &eight  rates  in  good  faidi,  paid  our  cania  invoices  widiin  the  time  required  by  the  applicable 
credit  regulations  and  now  must  spend  coundess  hours  defending  our  companies  against  unreasonable 
undercharge  claims. 

We  have  a  simple  but  urgent  message  for  you  —  now  is  die  time  to  end  diis  crisis.  ILR. 
2121,  Negotiated  Rates  Act  of  1993,  offers  a  reasonaUe  compromise  of  die  various  interests  and 
should  be  enacted  into  law  as  prompdy  as  possible. 
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In  a  survey  conducted  in  January,  League  memben  overwhelmingly  said  diat  the  undercfaaige 
crisis  was  die  most  pressing  fireight  transportation  problem  facing  the  nation.   Virtually  aU  League 
memben  who  have  used  motor  carrier  services  over  the  past  sevoi  years  are  affected  by  it    It  is 
enriching  collection  agents  and  their  attorneys  widiout  producing  any  national  economic  benefit 

Its  potential  price  tag  has  grown  ftom  roughly  $500  million  in  the  late  1980s  to  $32  billion 
today,  according  to  die  Interstate  Commerce  Commission.  To  put  this  in  perspective,  $32  billion 
would  give  every  man,  woman,  and  child  in  this  country  a  cash  payment  of  $133.  It  is  four  times  the 
cost  of  Desert  Shield/Desert  Storm. 

Each  year  this  crisis  is  left  unsolved,  the  claims  of  ±e  collection  agents  grow  more 
outrageous.  Originally,  the  issue  involved  whether  die  motor  carrier  had  rates  on  file  with  the  ICC  as 
required  by  law.  The  collection  agents  dien  challenged  rates  which  were  on  file  with  the  agency  as 
well  as  contracts  for  freight  services.  Since  our  appearance  before  this  subcommittee  last  year, 
collection  agents  and  their  attorneys  now  are  seeking  additional  compensation  from  charities.   As  a 
result.  United  Way,  Red  Cross,  Catholic  Charities,  and  Gifts  In  Kind  America,  which  arranges 
transportation  for  a  large  number  of  service  organizations,  are  enmeshed  in  this  crisis. 

The  true  cost  of  this  crisis  goes  beyond  die  dollars  claimed  by  die  collection  agents. 
Businesses  —  small,  medium,  and  large  —  are  spending  substantial  sums  to  avoid  die  traps  created 
by  a  complex  and  unwieldy  tariff  system.   Resources  that  could  be  spent  on  product  development, 
hiring,  and  health  care  are  being  diverted  to  redundant  paperwork  functions.   More  sophisticated 
shippers  are  abandoning  the  tariff  system  wholesale,  replacing  their  common  carrien  with  contraa 
carriers. 
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HISTORY 

The  1980  Motor  Carrier  Act  substantially  deregulated  the  interstate  trucking  industry.  It 
encouraged  the  formation  and  expansion  of  trxicJdng  companies  by  easing  entry  and  allowed  freight 
rates  to  be  set  by  marketplace  competition.  However,  the  law  did  retain  the  requirement  for  carriers 
to  continue  to  file  their  conunon  carrier  rates  with  the  Interstate  Commerce  Commission  —  die 
agency  which  oversees  their  economic  regulatory  activities. 

The  advent  of  competitive  pricing  was,  and  is,  a  positive  economic  force.   Supporters  and 
critics  of  the  Act  each  estimate  that  tens  of  billions  of  dollars  have  beoi  saved  as  a  result  of  the 
efficiencies  —  the  supporters,  $50  billion;  tlie  detractors,  $24  billion;  die  Department  of 
Transportation,  $38  billion.  The  creation  of  marketplace  choices  has  resulted  in  an  explosion  of  price 
and  service  options  —  an  explosion  which  is  adding  pages  to  die  Commission's  tariff  library  at  die 
rate  of  1.5  million  a  year.  Over  die  past  13  years,  hundreds  of  diousands  of  tariffs  have  been 
increased  by  almost  20  million  pages  of  rates.  The  old  idea  of  only  one  rate  applying  to  any  given 
shipment  has  given  way  to  a  wide  variety  of  choices  for  any  single  movement 

In  the  mid  1980s,  collection  agoits  and  their  attorneys  began  alleging  that  shippers  owed  them 
money  because  a  defima  trucking  company  had  violated  federal  law  by  failing  to  timely  or  properly 
file  rales  given  to  dieir  customers  widi  die  ICC  The  agency  stopped  coUection  actions  by  ruling  diat 
the  billing  and  acceptance  of  one  rate  and  die  seeking  of  some  higher  amount  at  a  later  date  was  an 
unreasonable  practice. 
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The  Supreme  Court  overturned  this  defense  by  ruling  in  1990  in  Maislin  v.  Primary  Steel  that 
while  the  ICC  had  the  power  to  rule  on  the  reasonableness  of  the  rates  claimed,  it  lacked  die  authority 
to  prohibit  their  collection  as  unreasonable  practices.  The  high  court  also  invited  the  Congress  to 
provide  direction  on  this  issue. 

After  the  1990  decisicm,  die  collection  agents  began  to  expand  die  scope  of  their  claims.  Filed 
rates,  tariff-related  practices,  and  contracts  became  targets.  A  major  source  for  current  claims  are 
ICC-approved  account  code  tariffs.   Account  codes  involve  ICC-fUed  tariffs  where  die  shipper  is 
identified  by  an  alphanumeric  code  similar  to  those  used  on  any  credit  card.  The  ICC  first  approved 
the  use  of  these  codes  in  January  1985  when  it  granted  a  petition  by  Roadway  Express  to  publish  rate 
discounts  by  code  number  rather  dian  customer  name.'   It  reaffirmed  that  practice  when  it  granted 
similar  authority  to  Ryder/PI£  Nationwide  in  February  1985.'  In  1986,  die  Commission  granted  diis 
authority  to  all  motor  common  carriers  and  freight  forwarders.'  Today,  account  codes  are  a  standard 
way  of  doing  business  in  the  trucking  industry.  In  die  almost  10  years  that  they  have  been  in  use, 
diere  have  been  no  successful  court  challenges  of  diese  codes,  nor  has  a  single  shipper  filed  an  ICC 
rate  discrimination  complaint  Nevertheless,  die  collection  agents  are  using  these  codes  as  yet  another 
attack  in  the  undercharge  crisis. 


'  Special  Audiority  Tariff  Number  84-9406,  Customer  Account  Codes 

'  Special  Tariff  Audiority  No.  85-144,  RyderiPIE  Nationwide  Customer  Account  Numbers 

'  Special  tariff  Audiority  No.  86-639,  Outstanding  Relief  for  "Shipper  Account  Codes"  — 
Individual  Motor  Common  Carriers  and  Freight  Forwarders 
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Since  1990,  shippers  have  been  asking  Congress  to  enact  remedial  legislation  to  end  diis  crisis. 
Our  original  request  was  a  measure  upholding  the  ICCs  right  to  declare  these  collection  tactics 
unreasonable  practices.  Shippers  Acn  spent  the  next  two  years  exploring  a  wide  variety  of  potential 
solutions.   During  that  time,  shippers  endured  five  separate  sets  of  negotiation  and  reviewed  nine 
different  proposals  in  an  effort  to  achieve  a  negotiated  solution  to  this  crisis.  However,  the  coUection 
agents'  insistence  that  non-undracharge  issues  be  inchided  in  the  legislation  prevented  agreement 

H.R.  2121,  NEGOTIATED  RATES  ACT  OF  1993 

KR.  2121  reflects  Ae  work  of  the  past  two  years  as  shippers  and  odier  interests  struggled  to 
create  a  negotiated  settiement  to  Ae  crisis.  It  balances  the  interests  of  all  parties  to  create  a  solution 
reflecting  Congressional  intent  On  behalf  of  Ae  officers  and  members  of  Ac  League,  I  would  like  to 
commend  Chairman  Mineta  and  Mr.  Shuster  for  dieir  leadership  efforts  which  made  this  legislation 
possible,  and  for  Aeir  commitment  to  enact  remedial  legislation  this  year,  and  you.  Chairman  Rahall, 
for  promptly  scheduling  hearings  on  Ais  important  legislation. 

In  accepting  this  compromise,  Ae  League  wants  to  emphasize  Aat  it  remains  committed  to 
achieving  what  it  beUeves  is  Ae  most  effective,  long  term  solution  to  Ae  undercharge  crisis  —  repeal 
of  Ae  filed  rate  doctrine  which  requires  a  complex  federal  bureaucracy,  including  Ae  filing  of  tariffs, 
to  maintain  itself.  We  firmly  beUevc  Aat  Ae  public  interest  would  be  much  better  served  if  Aese 
federal  funds  were  dedicated  to  safety  enforcement,  infrastructure  investment,  or  related  pursuits 
which  have  a  direct  relationship  on  Ae  competitiveness  of  U.S.  goods  in  global  markets. 
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The  League  also  would  prefer  that  H.R.  2121  be  limited  to  provisions  directly  related  to  the 
undercharge  crisis.  We  believe  that  the  contract  content  provisions  are  unnecessary,  and  without 
proper  Congressional  instructions,  could  lead  to  another  crisis  where  opportunistic  undercharge  claims 
again  are  lodged  against  the  shipping  public.  The  League  urges  that  the  report  language  for  diis 
legislation  leave  no  doubt  about  Congress's  intent  to  end  the  undercharge  crisis  and  prevent  its 
reoccurrence.  We  also  would  ask  that  the  report  language  remove  any  doubt  that  these  contract 
content  requirements  apply  only  to  prospective  contracts  and  to  services  performed  after  the  section's 
effective  date. 

In  the  spirit  of  compromise,  the  League  also  is  accepting  a  two-year  limit  on  the  undercharge 
reforms  and  a  limit  on  the  availability  of  the  unreasonable  practices  defense  so  that  it  apphcs  only  to 
shipments  moved  before  September  30,  1990.  While  we  believe  that  these  limits  unnecessarily  curtail 
the  right  of  shippers  to  be  protected  firom  these  generally  baseless  claims  in  the  future,  we  will  accept 
tfaem  in  order  to  secure  the  passage  of  legislation. 

However,  we  are  concemed  that  existing  rights  not  be  inadvertentiy  caught  in  this  limitation. 
We  are  particularly  concemed  about  the  issue  of  requiring  a  shipper  to  pay  a  claim  prior  to  the  ICCs 
itiling  on  its  reasonableness.  This  shipper  protection  is  an  important  and  long  standing  one,  and  was 
most  recentiy  upheld  by  the  U.S.  Supreme  Court  in  the  Reiter  v.  Cooper  case.  To  protect  these  and 
other  rights,  we  strongly  recommend  that  report  language  leave  no  doubt  as  to  Congressional  intent 
that  the  two-year  limit  applies  only  to  the  reforms  enacted  by  this  legislation.  All  other  existing 
protections  are  not  to  be  affected. 
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Finally,  in  this  spirit  of  cooperation,  we  would  recommend  a  variety  of  technical  amendments 
to  better  achieve  our  mutual  goal  of  ending  this  crisis.  These  amendments  are  attached  to  our 
testimony  as  Appendix  A.  Their  purpose  is  to  provide  the  greatest  possible  clarity  to  the  wording  of 
the  compromise.  They  have  been  discussed  with  your  staff,  and  we  are  willing  to  provide  whatever 
additional  assistance  may  be  needed. 

CONCLUSION 

HJL  2121  represents  a  fair  solution  to  the  undodiarge  crisis.  It  is  not  the  bill  the  shipper 
community  would  have  written  for  itself.  However,  die  League  believes  that,  with  the  technical 
changes  we  have  recommended,  it  is  an  acceptable  solution  to  die  problem.  More  than  anything  else, 
transportation  professionals  need  to  know  diat  die  freight  charges  diey  pay  today  to  dieir  carriers  are 
die  final  price  for  die  services  rendered.  HJL  2121  provides  diat  certainty. 

On  behalf  of  die  League,  I  appreciate  diis  opportunity  to  present  die  views  of  die  shipper 
community  and  look  forward  to  working  with  you  and  your  staff  on  diis  important  issue.  I  would  be 
happy  to  answer  any  questions  you  may  have. 
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APPENDIX  A 

PROPOSED  TECHNICAL  AMENDMENTS 

H.R.  2121,  NEGOTIATED  RATES  ACT  OF  1993 


1.  CONTRACT  CARRIAGE 

On  page  3,  lines  14-15,  and  on  page  10,  lines  10-11,  strike  the  words  "failed  to  enter  into  an 
agreement  for  contract  carriage;"  each  time  they  appear,  and  insert  in  lieu  thereof  the  following:  "failed  to 
execute  a  valid  contract  for  such  transportation  service;". 

1  RELIEF  FOR  A  SHIPPER  OF  TRUCKLOAD  AND  LESS-THAN-TRUCKLOAD  FREIGHT 

On  page  4,  lines  12-13,  and  lines  23-24,  strike  the  words  "if  the  shipments  each"  each  time  they 
appear  and  insert  in  lieu  thereof  the  following  "for  each  shipment  which". 

3.  SCOPE 

On  page  2,  line  1,  and  on  page  8,  line  11,  strike  the  words  "Procedures  for"  each  time  diey  appear. 

4.  RETENTION  OF  EXISTING  RIGHTS 

On  page  5,  line  22,  strike  the  word  "Election."  and  insert  in  lieu  diereof  the  word  "Nonelection.". 

5.  PAYMENT  OF  CLAIMS 

On  page  11,  line  2,  strike  the  words  "the  reasonable-",  and  strike  lines  3  and  4,  insert  in  lieu  thereof 
the  words  "such  issues.". 


6.  DEFINITION  OF  TARIFF  ERROR 

On  page  12,  line  8,  strike  the  words  "lawfully  and"  and  insert  in  lieu  thereof  the  words  "properly  or". 
On  page  14,  line  14,  strike  the  words  "properly  and  timely"  and  insen  in  lieu  thereof  the  words  "properly  or 
timely". 

7.  CUSTOMER  ACCOUNT  CODE  TARIFFS 

On  page  15,  line  19,  strike  die  words  "set  forth  in  the  tariff."  and  insert  in  lieu  Aereof  the  words  "set 
forth  in  a  tariff." 


8.  BILLING  AND  COLLECTION  PRACTICES 

On  page  18,  lines  14-15,  insert  after  the  words  "Ac  person"  the  following  ",  or  his  agent,". 
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TESTIMONY  OF  GAIL  C.  MCDONALD 

CHAIRMAN,  INTERSTATE  COMMERCE  COMMISSION 

BEFORE  THE  HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

JUNE  15,  1993 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  present  the  views  of  the 
Interstate  Commerce  Commission  on  a  problem  that  has  become  one 
of  today's  most  pressing  issues  facing  the  trucking  industry  and 
its  customers.   It  has  moved  from  the  pages  of  the  transportation 
trade  press,  to  the  business  section  of  The  Washington  Post,  to 
the  front  page  of  The  Wall  Street  Journal,  and  finally  to  a 
feature  story  on  "60  Minutes".   Billions  of  dollars  are  at  stake, 
involving  tens  of  thousands  of  businesses,  large  and  small.   The 
direct  costs  associated  with  undercharges,  and  the  related 
uncertainty  that  taints  carrier-shipper  relations  today, 
threatens  to  undermine  much  of  the  salutary  effect  on  the 
Nation's  overall  competitiveness  originally  brought  about  by  the 
Motor  Carrier  Act  of  1980.   But  the  harm  arising  from  the  ongoing 
undercharge  crisis  extends  well  beyond  the  transportation  sector 
of  the  economy.   If  is  not  an  overstatement  to  say  that  this 
crisis,  if  left  unresolved,  could  retard  the  economic  resurgence 
of  the  domestic  economy. 

The  undercharge  problem  now  comprises  over  half  of  the 
contested  proceedings  pending  before  the  Commission.   Thousands 


of  claims  clog  the  Federal  courts.   We  are  here  today  not  only  to 
urge  that  legislation  be  passed  to  resolve  this  problem;  we  are 
here  also  to  offer  our  advice  and  assistance  in  finding  a 
workable  solution.   By  this  testimony,  the  Commission  is 
endorsing  ce^ain  provisions  included  in  the  bills  the 
Subcommittee  is  considering  today  that,  in  our  considered  view, 
would  go  a  long  way  toward  ending  this  continuing  crisis. 

A  brief  review  of  the  Commission's  experience  in  handling 
the  flood  of  administrative  claims  and  court  litigation  spawned 
by  undercharge  claims  graphically  illustrates  the  need  for  a 
legislative  solution.   Although  some  issues  have  been  resolved, 
the  cost  and  time  consumed  by  the  unending  stream  of  claims  and 
litigation  are  exacting  a  heavy  toll  on  public  and  private 
resources.   Legislative  relief  is  needed  now. 

The  origins  of  the  undercharge  problem  are  now  familiar  to 
all.   In  the  aftermath  of  the  surge  of  new  entry  into  the 
trucking  industry  following  enactment  of  the  Motor  Carrier  Act  of 
1980,  many  carriers  neglected  to  observe  the  statutory 
requirement  to  file  the  rates  they  negotiated  with  their 
customers.   These  carriers  negotiated  rates  which  were  billed  and 
paid,  and  the  payments  were  accepted.   Audits  of  freight  bills  of 
carriers  that  went  bankrupt  in  the  mid-80 's  uncovered  that  in 
many  instances,  unfiled  rates  had  been  charged.   Bankruptcy 
trustees  filed  claims  in  bankruptcy.  State,  and  Federal  District 
courts  to  collect  the  difference  between  the  negotiated  unfiled 
rates  and  the  higher  filed  rates. 
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The  Conunisslon' s  early  efforts  involved  adopting  a  policy 
statement,  Negotiated  Rates  I.^  announcing  that  the  agency  would 
scrutinize  carrier  actions  to  collect  undercharges  based  on  filed 
tariffs  after  a  lower  rate  had  been  negotiated,  billed  and  paid. 
Application  of  the  policy  statement  resulted  in  consistent 
findings  that  these  carrier  collection  practices  were 
unreasonable  and  that  no  more  than  the  negotiated  rate  should  be 
collected.   The  Commission  reaffirmed  this  policy  in  Negotiated 
Rates  11.^  and  continued  to  use  its  unreasonable  practice 
authority  to  condemn  this  form  of  undercharge  collection. 

The  Commission's  negotiated  rates  policy  was  upheld  by  seven 
of  eight  circuit  courts  that  reviewed  it.   The  Supreme  Court, 
however,  in  the  Maislin^  case,  held  that  the  Commission's 
negotiated  rates  policy  was  inconsistent  with  the  Interstate 
Commerce  Act.   The  majority  opinion  concluded  that  the  "filed 
rate  doctrine"  embodied  in  sections  10761  and  10762  was  utterly 
central  to  the  administration  of  the  Interstate  Commerce  Act,  as 
it  presently  exists.   The  Court  rejected  the  Commission's 
argument  that  the  Motor  Carrier  Act  of  1980  justified  the 
negotiated  rates  policy.   The  Court  stated  that,  when  a  law  has 
unanticipated  and  undesired  consequences,  it  is  for  Congress  to 


*  NITL  -  Pet,  to  Inst.  Rule  on  Negotiated  Motor  Carrier  Rates. 
3  I.C.C.2d  99  (1986) . 

*  NITL  -  Pet,  to  Inst.  Rule  on  Negotiated  Motor  Carrier  Rates. 
5  I.C.C.2d  623  (1989) . 

*  Maislin  Industries.  U.S.  Inc.  v.  Primary  Steel.  Inc..  497 
U.S.  116  (1990). 
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correct  the  situation  by  changing  the  law. 

The  Maislin  decision  left  shippers  with  the  prospect  of 
defending  against  an  increasing  number  of  undercharge  claims  in 
the  courts  and  at  the  Commission.   The  Commission  responded  by 
issuing  a  decision  reviewing  its  jurisdiction  to  decide 
undercharge  cases  and  discussing  various  methods  available  to 
shippers  to  show  why  the  rates  sought  in  an  undercharge  case  may 
not  be  lawful  or  applicable.*   In  the  meantime,  trustees  and 
their  lawyers  began  to  expand  their  undercharge  claims  to 
situations  where  the  rate  originally  charged  was  on  file.   In 
these  instances,  the  claim  was  based  on  a  view  that  the  filed 
rate  was  in  some  way  unlawful  and  another  higher  filed  rate 
should  be  collected.   Additionally,  trustees  claimed  that  rates 
collected  under  an  agreement  for  contract  carriage  were  invalid 
because  of  some  defect  in  the  agreement  or  failure  of  the 
transportation  to  qualify  as  contract  carriagvi.   In  an  egregious 
example,  a  carrier  fraudulently  altered  its  tariff  to  try  to 
create  millions  of  dollars  in  undercharge  claims.^ 

In  examining  individual  claims,  the  Commission  has  found 
that  in  many  cases  the  carrier  or  its  successor  in  bankruptcy  now 
seeks  to  collect  a  rate  that  did  not  apply  to  the  transportation. 
For  example,  trustees  and  collection  agents  often  seek  to  apply  a 


*  Rate  Reasonableness  and  Unreasonable  Practices  Cases.  8 
I.C.C.2d  61  (1991)  . 

^  A-Line  Ltd.  United  States  v.  L.  Robert  Tannenbaum  (Eastern 
District  of  Pennsylvania)  Criminal  No.  92-652-01.  Sentencing 
scheduled  for  July  29,  1993. 
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mileage-  or  commodity-based  rate  that  is  void,  under  a  long- 
standing Commission  rule,  for  failure  of  the  carrier  to 
participate  in  the  appropriate  mileage  or  commodity 
classification  tariff.* 

We  are  expecting  a  substantial  increase  in  rate 
reasonableness  challenges  in  the  wake  of  the  recent  Reiter  v. 
Cooper  decision,'  where  the  Supreme  Court  clarified  that  a 
shipper  does  not  have  to  pay  an  undercharge  claim  before 
obtaining  a  Commission  ruling  on  whether  the  filed  rate  is 
unreasonably  high.   The  Court  explained  that  the  shipper  may 
raise  the  issue  of  the  unreasonableness  of  the  rate  as  a 
counterclaim  and  that,  where  the  carrier  is  insolvent,  the 
equities  do  not  favor  judgment  on  the  undercharge  claim  before 
the  counterclaim  is  resolved.   At  this  writing,  the  Commission  is 
considering  the  effects  of  the  Reiter  v.  Cooper  decision  on  the 
previously  articulated  approach  to  judging  rate  reasonableness.' 

In  the  meantime,  the  Commission  has  already  decided  over  500 
undercharge  cases,  and  continues  to  decide  numerous  cases,  on 
grounds  other  than  rate  reasonableness.   We  have  before  us  now, 
for  instance,  25  proceedings,  with  claims  totalling  over  $100 


*  See  Freiahtcor  Serv.  Inc.  v.  Vitro  Packaging.  Inc..  969  F. 
2d  1563  (5th  Cir.  1992)  cert,  denied.  (1993).  Atlantis  Express. 
Inc.  V.  Associated  Wholesale  Grocers.  Inc..  989  F.2d.  281  (8th  Cir. 
1993). 

'  U.S.  ,  (1993) . 

'  Georgia-Pacific  Corp.  —  Pet,  for  Declar.  Order — Certain 
Rates  and  Practices  of  Oneida  Motor  Freight.  Inc..  9  I.C.C.  2d  103 
(1992)  (Georgia-Pacific) . 
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million,  sent  to  us  by  the  court  overseeing  the  Transcon  Lines 
bankruptcy  to  resolve  an  issue  of  whether  the  transportation 
involved  constituted  valid  contract  carriage  or  was  instead 
common  carriage.'  Currently  we  have  some  290  undercharge  cases 
on  our  pending  docket.   We  expect  that  number  to  increase  as  more 
challenges  to  tariff  rate  claims  are  brought  to  the  Commission  in 
the  wake  of  the  Reiter  v.  Cooper  decision. 

The  Commission  has  also  been  pursuing  litigation  on  multiple 
fronts  during  the  last  several  years  in  an  effort  to  cut  off 
those  claims  that,  in  our  view,  are  impermissible  under  current 
law,  and  to  assert  our  role  in  interpreting  and  administering  the 
law.   We  have  intervened  in  individual  suits  between  trustees  of 
former  trucking  companies  and  customers,  and  have  brought  several 
significant  enforcement  actions.   We  have  appeared  in  bankruptcy 
and  district  courts  across  the  country,  as  well  as  before  federal 
courts  of  appeals  and  the  Supreme  Court. 

The  results  have  been  mixed.   Although  there  have  been  some 
significant  court  victories,  there  have  also  been  setbacks.   We 
have  been  rebuffed  at  times  by  bankruptcy  courts  which  viewed  our 
efforts  as  violating  the  automatic  stay  provisions  of  the 
Bankruptcy  Code.   On  balance,  our  efforts  to  judicially  defend 


'  Transcon  Lines  was  once  the  twelfth  largest  motor  carrier  in 
the  United  States.  In  May  1990  a  petition  for  relief  under  Chapter 
11  of  the  Bankruptcy  Code  was  filed  by  Transcon  in  the  United 
States  Bankruptcy  Court  for  the  Central  District  of  California. 
The  bankruptcy  court  converted  the  case  to  a  liquidation  proceeding 
under  Chapter  7  of  the  Bankruptcy  Code  in  July  1991,  where  it 
remains  pending  before  Judge  Robin  L.  Riblet  as  BK  No.  LA  90-10680- 
RR. 
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our  policies  and  interpretations  have  led  to  piecemeal  and 
inconsistent  results  in  an  area  where  nationwide  uniformity  is . 
essential. 

Further,  we  have  found  that  lengthy  litigation  does  not 
protect  the  multitude  of  shippers  who  cannot  afford  the  cost  of 
defending  against  such  claims.   On  the  basis  that  it  was  cheaper 
to  settle  rather  than  fight,  these  shippers  have  been  paying  (in 
whole  or  in  part)  claims  which  may  well  lack  any  merit.   In  the 
P*I*E  bankruptcy  alone,  for  example,  the  trustee  has  filed  some 
32,000  claims  against  individual  shippers  and  has  collected  over 
$127  million  in  settlements  and  default  judgments  without 
substantive  review  or  obtaining  validation  of  those  claims  by  any 
court  or  the  Commission."  We  are  particularly  concerned  that, 
where  these  settlements  result  in  the  payment  of  something  other 
than  the  applicable  tariff  rate,  the  settlements  themselves  would 
appear  to  violate  the  "filed  rate  doctrine","  absent  remedial 
legislation. 

The  undercharge  crisis  shows  no  signs  of  dissipating; 
rather,  it  continues  to  grow.   To  protect  the  shipping  public 
from  claims  based  on  a  carrier's  unilateral  repudiation  of  its 


"  P*I*E,  one  of  the  nation's  largest  motor  carriers,  filed  for 
reorganization  under  Chapter  11  of  the  Bankruptcy  Code  in  October 
1990  in  the  United  States  Bankruptcy  Court  for  the  Middle  District 
of  Florida.  In  March  1991  that  proceeding  was  converted  into  a 
liquidation  proceeding  under  Chapter  7  of  the  Bankruptcy  Code.  The 
proceeding,  docketed  as  In  re  Olvmpia  Holding  Corporation.  No.  92- 
4223-BKC-3P7,  remains  pending  before  Bankruptcy  Judge  George  L. 
Proctor. 

^^See,  e.g.,  Chicago.  B.&.O.  Rv.  v.  Ready  Mixed  Concrete  Co.. 
487  F.2d  1263,  1267-68  (8th  Cir.  1973). 
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own  filed  rates  or  contract  carriage  agreements,  and  claims  that 
are  otherwise  baseless,  the  Commission  promulgated  rules  last 
year  which  would  have  required  nonoperating  carriers  and 
bankruptcy  trustees  to  submit  their  undercharge  claims  to  the 
Commission  for  an  initial  screening,  to  ensure  that  they  had  at 
least  a  colorable  basis  under  the  Interstate  Commerce  Act.^^ 

The  reviewing  court  concluded  that  the  Commission  lacks  the 
necessary  statutory  authority  to  oversee  carrier  collection 
activities  in  this  manner."  The  court  agreed  that  the 
Commission  has  enforcement  authority  with  respect  to  such  claims, 
and  conceded  that  a  case-by-case  enforcement  approach  is 
impracticable  given  the  enormous  volume  of  undercharge  claims 
today.   The  court  also  recognized  that  the  agency  has  primary 
jurisdiction  to  resolve  aspects  of  these  undercharge  suits.   But 
it  held  that  these  rules  constituted  original  adjudication  of 
certain  claims  that  is  not  authorized  by  the  Commission's 
existing  statutory  authority. 

The  difficulties  of  relying  on  piecemeal  enforcement  actions 
are  illustrated  by  our  experience  in  the  Transcon  case."   In 
that  case  the  Commission  brought  an  action  to  prevent  the 
bankruptcy  estate  of  one  of  the  country's  largest  trucking 
companies  from  circumventing  the  ICC's  statutorily-mandated 


Nonoperating  Motor  Carriers — Collection  of  Undercharges.  8 
I.C.C.2d  742,  9  I.C.C.2d  35  (1992). 

"  White  V.  ICC.  989  F.2d  643  (3rd  Cir.  1993). 

"  ICC  V.  Transcon.  981  F.2d  402  (9th  Cir.  1992),  as    amended 
April  5,  1993,  cross    petitions    for    cert,    pending. 
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credit  regulations.   Transcon's  filed  tariffs  contained  discount 
rates  which  were  expressed  as  percentages  of  higher  bureau  tariff 
rates,  as  well  as  a  loss-of -discount  provision  for  late  payment. 
However,  Transcon  and  its  trustee  did  not  comply  with  the 
established  preconditions  for  applying  a  loss-of -discount  credit 
term,  as  spelled  out  in  the  Commission's  credit  regulations. 

Nonetheless,  the  district  court  held,  and  the  court  of 
appeals  affirmed,  that  the  carrier's  discount  provisions  — 
because  they  were  in  the  tariff  —  trumped  the  Commission's 
statutorily-mandated  regulations.   That  ruling  is  at  odds  with 
rulings  by  other  courts,^*  with  the  result  that  parties'  rights 
are  now  determined  by  the  particular  judicial  district  in  which 
the  carrier  brings  its  undercharge  suit. 

The  credit  regulations  issue  has  been  put  to  the  Supreme 
Court  in  a  petition  for  writ  of  certioraxi ,    but  the  Court  might 
well  decline  to  resolve  the  matter.   Absent  a  definitive 
resolution  of  this  issue,  the  practical  ability  of  the  Commission 
to  exercise  its  regulatory  authority  and  to  administer  the 
current  statute  and  regulations  is  placed  in  doubt  wherever  it 
involves  matters  that  carriers  may  choose  to  address  in  their 
tariffs. 

In  addition,  the  district  court  in  Transcon  denied  the 
injunction  sought  by  the  Commission  on  the  ground  that  the 
Transcon's  entire  discount  tariff  system  was  invalid  because  the 


"  See  Delta  Traffic  Serv.  Inc.  v.  ADM  of  Miss..  Inc..  No.  91- 
1098  (5th  Cir.  1992)  ;  Lifschultz  Fast  Freight.  Inc.  v.  National 
Mfg.  Co. .  804  F.  Supp.  1059  (N.D.  111.  1992). 
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tariffs  identified  the  shippers  by  account  code  rather  than  by 
name.   The  Ninth  Circuit  later  reversed  the  district  court  on 
this  issue,  and  ruled  that  a  trustee  lacks  judicial  standing  to 
challenge  the  lawfulness  of  a  carrier's  own  tariffs  when  it 
represents  *hat  carrier  as  a  successor  in  bankruptcy. 
Nevertheless,  the  district  court  ruling  was  immediately  adopted 
by  other  trustees,  especially  in  the  P*I*E  litigation,  causing  a 
flood  of  new  claims  and  amended  complaints  to  be  filed  against 
shippers.   This  issue  is  also  before  the  Supreme  Court  on  a 
petition  for  writ  of  certiorari  filed  on  behalf  of  the  trustee. 

In  response  to  these  new  claims,  the  Commission  instituted 
an  enforcement  action,  in  April  of  1992,  directing  the  trustee 
and  agents  of  the  former  P*I*E  to  show  cause  why  they  should  not 
be  enjoined  from  unilaterally  disavowing  P*I*E  tariffs  which 
identify  shippers  by  account  code  rather  than  by  name.   (The 
P*I*E  trustee  is  seeking  to  collect  over  $1.5  billion  in 
undercharge  claims,  of  which  60  percent,  or  nearly  $1  billion,  is 
attributable  to  the  disavowal  of  discount  rates  using  shipper 
codes.)   Instead  of  responding  to  the  Commission,  the  P*I*E 
trustee  and  agents  obtained  a  bankruptcy  court  order  enjoining 
the  Commission's  enforcement  proceeding  on  grounds  that  it 
interfered  with  the  collection  of  estate  assets  and  was 
prohibited  by  the  automatic  stay  provisions  of  the  Bankruptcy 
Code. 

The  P*I*E  litigation  illustrates  not  only  how  the  ICC  can  be 
prevented  from  addressing  such  issues,  but  also  how  the  court 
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system  has  been  ineffective  in  providing  a  timely  and  consistent 
resolution  of  the  underlying  issues.   Although  the  district  court 
overseeing  the  P*I*E  bankruptcy  court  has  now  adopted  a 
management  plan  under  which  it  will  examine  the  shipper  code 
issue,  a  full  year  has  passed  since  the  Commission  initiated  its 
show  cause  proceeding,  and  the  subject  matter  of  the  Commission 
proceeding  has  not  yet  been  resolved.   In  the  meantime,  the  P*I*E 
trustee  has  obtained  settlements  and  default  judgments  in  excess 
of  $127  million.   The  trustee  has  been  successful  in  collecting 
these  monies  despite  the  fact  that  the  Transcon  district  court 
ruling  that  had  sparked  these  claims  has  been  overturned  by  the 
Ninth  Circuit  Court  of  Appeals.   Therefore,  we  are  glad  to  see 
that  these  legislative  proposals  would  remove  the  cloud  over  the 
use  of  shipper  codes  with  respect  to  past  transportation. 

In  sum,  the  Commission's  efforts  to  address  the  undercharge 
crisis  have  met  with  limited  success.   Businesses  simply  cannot 
afford  the  crushing  expenses  of  fighting  undercharge  claims. 
Moreover,  the  adverse  consequences  of  the  undercharge  crisis  fall 
disproportionately  on  small  shippers  and  carriers.  Small 
businesses  (those  with  revenues  of  less  than  $5  million)  can  find 
themselves  financially  crippled  by  undercharge  bills.   In 
addition,  the  uncertainty  that  the  undercharge  morass  has  created 
can  also  have  significant  adverse  effects  for  small  businesses. 
Smaller  firms  trying  to  budget  for  sizeable,  potential  legal 
expenses  may  delay  expansion  or  hiring  decisions,  undermining  the 
financial  vitality  of  the  small  business  sector. 
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The  precautions  that  shippers  must  now  take  to  prevent 
future  undercharge  problems  may  be  harming  small  and  financially 
marginal  motor  carriers  as  well.   To  reduce  the  likelihood  of 
dealing  with  carriers  who  might  go  bankrupt,  fail  to  properly 
file  tariffs,  or  otherwise  fail  to  comply  with  common  carrier 
tariff  or  contract  carriage  obligations,  many  shippers  are 
minimizing  their  risk  by  using  only  large  well -recognized  and 
financially  stable  carriers.   This  practice  could  severely 
penalize  small  or  emerging  carriers  and  needlessly  raise  the 
nation's  overall  transport  costs.   In  other  words,  contrary  to 
the  intent  of  Congress  in  enacting  the  Motor  Carrier  Act  of  1980, 
the  undercharge  problem  is  erasing  many  of  the  significant 
benefits  produced  by  that  legislation  for  new  entrants,  small 
businesses,  and  the  economy  at  large. 

We  have  previously  testified  that  a  legislative  remedy  is 
the  only  definitive  solution  to  this  problem.   The  passage  of 
time  and  ensuing  events  have  reinforced  this  view.   Even  if  we 
ultimately  prevail  in  litigation  that  would  terminate  many 
undercharge  claims,  the  costs  that  would  be  incurred  to  reach 
that  point  are  very  high.   And  reaching  that  point  is  still  years 
away.   We  believe  that  corrective  legislation  is  the  most 
feasible  way  to  protect  the  public  adequately  from  these 
overreaching  claims.   Therefore,  we  pledge  our  best  efforts  to 
assist  you  in  crafting  an  equiteUsle  legislative  solution. 

We  turn  now  to  a  discussion  of  the  bills  that  have  been 
introduced  to  resolve  the  undercharge  problem.   We  fully  support 
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the  intent  of  all  of  the  bills:  to  bring  an  end  to  the  serious 
rebilling  problem  in  the  trucking  industry  which  has  created  such 
difficulties  for  that  industry  and  shippers  and  has  spawned 
costly  litigation.   We  will  concentrate  our  comments  on  H.R. 
2121,  the  "Negotiated  Rates  Act  of  1993,"  because  we  believe  that 
it  is  the  most  promising  approach  to  the  problem.   We  will  also 
discuss  the  other  bills  introduced  in  the  House  of 
Representatives  as  well  as  the  Senate  bill,  S.  412. 

With  the  exception  of  H.R.  1710,  all  the  bills  contain 
provisions  for  settling  undercharge  claims  involving  unfiled, 
negotiated  rates.   H.R.  2021  goes  one  step  further  to  apply  its 
settlement  provisions  to  any  undercharge  claim.   The  bills 
include  differing  percentages  for  settling  claims  involving 
truckload  or  less-than-truckload  shipments.   Full  or  partial 
exemptions  from  undercharge  claims  for  small  businesses,  ^^ 
charitable  organizations,  public  warehousemen  and  shipments  of 
recyclable  materials  are  included  in  one  or  more  of  the  bills. 
H.R.  2121  provides  for  an  exclusion  from  undercharge  liability 
for  small  businesses  and  charitable  entities.   We  endorse  this 
exemption  because  these  entities  have  been  hit  hardest  by  the 


"  H.R.  2121  and  S.  412  define  a  small  business  by  referring 
to  the  Small  Business  Act,  15  U.S.C.  631  et  seq.  The  Act  does  not 
define  a  small  business  but,  rather,  instructs  the  Small  Business 
Administration  to  promulgate  rules.  Those  rules,  13  CFR  Part  121, 
contain  numerous  definitions,  depending  on  the  specific  loan 
program  for  which  the  business  is  seeking  to  qualify.  Subjecting 
a  shipper  to  documenting  its  eligibility  by  reference  to  these 
rules  seems  undesirable.  H.R.  2021  offers  a  workable  definition 
that  can  be  verified  by  referring  to  tax  returns.  While  we  do  not 
have  any  opinion  on  whether  the  $5  million  ceiling  is  the  best 
choice,  we  favor  a  direct  definition. 
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costs  of  litigation  and  the  concomitant  uncertainty  of  potential 
exposure;  often  these  costs  exceed  many  times  over  the  amount  in 
controversy . 

Without  specifically  endorsing  a  particular  set  of 
settlement  percentages,  the  Commission  does  generally  favor  the 
lower  settlement  percentages  provided  in  S.  412,  H.R.  1710  and 
H.R.  2121  over  the  much  higher  percentage  set  forth  in  H.R.  2021. 
Based  on  our  experience  with  undercharge  claims,  we  believe  that 
many  claims  are  unfounded;  many  others  are  inflated. 

Therefore,  we  also  believe  that  regardless  of  what 
settlement  percentages  are  ultimately  included  in  the 
legislation,  shippers  who  do  not  want  to  settle  must  be  given 
other  options.   Simply  providing  settlement  percentages  without 
providing  other  options  will  result  in  payments  where  none  should 
be  made  and  excessive  settlements  where  a  lesser  amount  would  be 
appropriate. 

Shippers  who  do  not  opt  to  settle  are  authorized  by  H.R. 
2121  to  bring  their  applicability  and  reasonableness  defenses  to 
the  Commission  without  having  to  pay  any  additional  compensation 
to  the  carrier.   These  options  are  recognized  in  current  law.   We 
believe  that  this  is  the  best  approach  to  handling  claims  for 
higher  freight  charges  from  carriers  who  have  already  received 
payment  for  their  services. 

We  do  not  support  provisions  that  would  tilt  the  scales  in 
favor  of  a  carrier  that  has  not  yet  proven  its  entitlement  to  any 
additional  transportation  charges,  such  as  S.  412  which  requires 
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the  shipper  to  post  a  bond  or  establish  an  interest  bearing 
escrow  account  before  seeking  the  Commission's  determination. 
H.R.  2021  would  require  the  court  to  award  attorney  fees  to  a 
carrier  who  recovers  any  portion  of  an  undercharge  claim.   We 
believe  there  is  no  justification  for  this  provision;  moreover, 
H.R.  2021  lacks  a  parallel  provision  authorizing  an  award  of 
attorney  fees  to  shippers  who  successfully  defeat  an  undercharge 
claim.   Therefore,  we  do  not  support  this  provision. 

S.  412  provides  a  one-year  period  for  the  Commission  to 
decide  the  reasonableness  of  a  challenged  rate.   H.R.  2021  allows 
six  months  for  the  determination.   H.R.  2121  sets  no  limit.   The 
Commission  is  prepared  to  meet  a  reasonable  time  limit  for 
deciding  these  cases.   We  believe  that  the  one-year  period  of  S. 
412  best  reflects  the  time  it  would  take  to  docket  a  proceeding, 
allow  for  discovery,  receive  the  evidence  and  issue  a  decision. 

H.R.  1710  and  H.R.  2121  provide  an  additional  defense  to 
undercharge  claims  involving  negotiated,  unfiled  rates.   These 
bills  would  overrule  the  Maislin  decision  and  empower  the 
Commission  to  make  an  unreasonable  practice  finding  under  certain 
circumstances.   We  strongly  support  this  provision  because  it 
offers  a  complete  and  equitable  solution  to  cases  involving 
negotiated,  unfiled  rates.   We  believe  that  if  this  provision 
were  enacted,  thousands  of  cases  would  be  withdrawn  and  tens  of 
millions  of  dollars  would  be  saved.   Our  only  question  concerning 
this  provision  is  whether  there  should  be  a  requirement  for 
written  evidence  of  the  negotiated  rate  agreement.   We  raise  this 
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issue  because  the  negotiated  rate  transactions  may  have  taken 
place  as  long  as  eight  years  ago  and  written  records  may  not  have 
been  kept  for  that  long  a  period;  credible  oral  testimony  would 
appear  to  be  adequate.   In  processing  negotiated  rates  cases 
before  the  Maislin  decision,  we  found  that  direct  testimony  from 
the  carrier  and  shipper  representatives  who  participated  in  the 
negotiations  was  easier  to  produce  than  documentary  evidence. 

H.R.  2121  defers  to  the  Commission's  expertise  in 
determining  the  reasonableness  of  trucking  rates.   We  support 
this  approach  because  we  have  already  devoted  considerable 
resources,  and  listened  carefully  to  public  comments,  in 
developing  reasonableness  standards  in  the  ongoing  Georgia- 
Pacific  proceeding.   The  detailed  cost  calculations  mandated  by 
H.R.  2021  would  be  very  difficult  to  apply. 

All  three  House  bills  address  customer  or  shipper  account 
codes.   The  controversy  surrounding  shipper  account  codes 
highlights  the  fact  that  many  undercharge  claims  are  based  upon 
contentions  that  the  applicable  rate  was  illegal.   These  are  not 
negotiated  rates  situations.   Any  undercharge  legislation  should 
address  the  growing  attempts  by  carriers  and  trustees  to  disavow 
applicable  tariff  rates.   We  suggest  that  it  be  unlawful  for  a 
non-operating  carrier  to  base  undercharge  claims  on  a  claim  of 
illegality  of  the  applicable  tariff  or  related  Commission 
regulations  where  the  transportation  has  taken  place  and  the 
applicable  charges  have  been  assessed.   Shippers  have  the  right 
to  rely  upon  the  applicable  rates  as  filed  with  the  Commission. 
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The  Commission  has  recently  addressed  the  continued  use  of 
customer  coded  tariffs.   At  an  open  voting  conference  on  May  25, 
1993,  a  majority  voted  to  permit  continued  use  of  undisclosed 
customer  codes  only  where  the  tariff  otherwise  adequately 
discloses  the  traffic  to  which  the  rate  will  be  applied,  e.g. .  by 
specifying  the  commodities  and  locations  involved.   The 
Commission  chose  not  to  require  all  such  tariffs  to  name  the 
shipper  because  it  believes  that,  if  there  is  enough  other 
information  about  the  traffic,  the  tariff  can  serve  its  function 
of  adequately  disclosing  the  rate  to  a  competitor  shipper  or 
carrier.   We  would  urge  the  allowance  of  the  use  of  shipper  codes 
under  the  approach  decided  at  our  May  25th  voting  conference 
rather  than  adopting  the  provisions  that  would  phase  out  shipper 
codes . 

While  H.R.  1710  and  H.R.  2121  take  a  different  approach  to 
this  issue,  we  prefer  them  to  the  approach  of  H.R.  2021.   That 
bill  would  preserve  customer  account  code  undercharge  claims  for 
transportation  occurring  before  July  1,  1992;  shippers  could 
settle  these  claims  for  35  cents  on  the  dollar  or  continue  to 
litigate  them.   Because  we  do  not  believe  that  these  claims  have 
any  legitimate  basis,  we  do  not  favor  preserving  the  right  to 
collect  any  amount  on  them,  regardless  of  when  the  transportation 
occurred. 

Each  of  the  bills  addresses  the  subject  of  contract 
carriage.   They  recognize  the  Commission's  jurisdiction  to 
determine  whether  particular  transportation  meets  the  statutory 
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standards  for  contract  carriage.   We  strongly  endorse  H.R.  2121 's 
explicit  codification  of  the  Commission's  jurisdiction  in  this 

area. 

H.R.  2121  and  H.R.  2021  would  amend  our  statute  to  specify 
the  minimum  requirements  for  a  contract  carriage  agreement. 
Effective  June  20,  1992,  the  Commission  revoked  its  regulations 
at  49  CFR  Part  1053  (adopted  in  1937),  which  imposed  requirements 
similar  to  those  now  proposed."  A  majority  of  the  Commission 
reasoned  that  spelling  out  the  minimum  requirements  to  establish 
contract  carriage  was  inconsistent  with  the  pro-competitive 
policies  of  the  Motor  Carrier  Act  of  1980.   Moreover,  there  was 
concern  that  carriers  and  trustees  were  using  the  regulations  to 
secure  findings  of  technical  noncompliance  to  try  to  recover 
undercharges  based  on  higher,  common  carrier  rates.   Because  no 
causal  connection  has  been  established  between  the  use  of 
contract  carriage  and  the  undercharge  problem,  we  do  not  believe 
minimum  requirements  provisions  are  necessary  or  appropriate. 

All  four  bills  make  changes  that  we  support  in  the  statute 
of  limitations.   The  time  period  for  bringing  undercharge  claims 
is  initially  shortened  from  three  years  to  two,  bringing  it  into 
parity  with  the  overcharge  provisions.   Later,  the  time  is 
further  reduced  to  18  months  for  both  types  of  claims.   We 
believe  that  18  months  is  a  sufficient  period  of  time  for 
bringing  either  of  these  legal  actions.   Of  course,  where  the 


"  Contracts  for  Transportation  of  Property.  8,  I.C.C.2d  520 
(1992),  appeal  pending  suk  nss*  Central  States  Mtr.  Frt.  Bur.,  v. 
ICC.  No.  92-1258  (D.C.  Cir.  filed  June  12,  1992). 
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carrier  files  for  bankruptcy,  the  statute  of  limitation^  is,  in 
any  case,  extended  for  two  years  under  11  U.S.C.  108. 

All  four  bills  have  provisions  permitting  carriers  and 
shippers  to  resolve,  by  mutual  consent,  overcharge  and 
undercharge  claims  which  result  from  billing  errors  or  other 
inadvertent  filing  errors,  without  being  subject  to  the  civil  and 
criminal  penalties  of  Chapter  119  of  the  Interstate  Commerce  Act. 
We  believe  that  these  provisions  will  help  to  establish  a  needed, 
flexible  method  for  correcting  tariff  errors  that  inevitably 
occur.   Similar  procedures  already  exist  for  rail  and  water 
carriers,  and  they  have  worked  well. 

H.R.  2121  and  H.R.  2021  contain  a  requirement  that  we 
promulgate  regulations  within  90  days  of  enactment  to  prohibit 
off-bill  discounts,  and  provide  civil  penalties  for  knowing 
violations.   The  Commission  recently  issued  a  Notice  of  Proposed 
Rulemaking  requesting  comments  on  off-bill  discounting.   Our 
notice  focuses  on  misrepresentation  rather  than  on  every  day 
businesses  practices  that  do  not  involve  a  failure  to  disclose. 
Ex  Parte  No.  MC-180  (Sub-No.  2) ,  Rulemaking  -  Pavment  of 
Discounts  by  Motor  Carrier  of  Property  to  the  Non  Paver  of 
Freight  Charges  (served  June  7,  1993).   Comments  are  due  later 
this  summer.   We  oppose  any  legislation  to  prohibit  off-bill 
discounting.   At  this  time,  no  link  between  off-bill  discounting 
and  the  undercharge  problem  has  been  established,  so  a 
prohibition  provision  is  inappropriate,  in  our  view.   At  a 
minimum,  a  prohibition  should  be  limited  to  failure  to  disclose 
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the  existence  of  a  payment  to  a  third  party.   We  urge  Congress  to 
await  the  outcome  of  the  Commission's  rulemaking  proceeding, 
which  could  be  completed  within  90  days. 

H.R.  2021  directs  the  Commission  to  issue  rules  ensuring 
that  tariffs  express  rates  clearly  and  concisely.   At  our  May  25, 
1993  voting  conference,  the  Commission  instituted  rulemakings  to 
do  just  that  and  therefore  this  provision  is  unnecessary.   Docket 
No.  40887,  Range  Tariffs  of  all  Motor  Common  Carriers  -  Show 
Cause  Proceeding;  Docket  No.  40888,  Reconsideration  of  Special 
Tariff  Authorities  Authorizing  the  Publication  of  Customer 
Account  Codes  in  Tariffs;  Ex  Parte  No.  MC-211,  Revision  of  Tariff 
Regulations  -  Indexes;  voting  conference  May  25,  1993.   Written 
decisions  reflecting  these  votes  are  pending. 

H.R.  2121  mandates  a  study  by  the  Transportation  Research 
Board  of  the  costs  and  benefits  of  the  current  tariff  filing 
system,  including  the  possibilities  for  electronic  tariff  filing 
(ETF) .   H.R.  2021  calls  for  an  ICC  study  of  ETF.   We  prefer  the 
approach  of  H.R.  2121,  which  asks  important  questions  about  motor 
carrier  tariff  filing  before  moving  forward  and  exploring  how  to 
modernize  the  system.   We  believe  that  H.R.  2121  should  be 
amended  to  expressly  allow  for  debate  on  whether  the  tariff 
filing  requirement  should  be  retained.   The  Commission  would 
welcome  the  opportunity  to  contribute  to  such  a  study. 

In  large  part,  as  a  response  to  committee  reports 
accompanying  the  Commission's  FY  1993  appropriations  bill,  we 
recently  reopened  our  ETF  proceeding  (Ex  Parte  No.  444)  and 
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requested  public  comment  on  the  advisability  of  implementing  an 
ETF  system.   Ex  Parte  No.  4  44,  Electronic  Filing  of  Tariffs, 
served  April  16,  1993.   In  that  notice,  the  Commission  also 
sought  public  comment  on  the  "desirability,  validity  and 
feasibility  of  enactment  of  [legislation  to  repeal  the  tariff 
filing  requirement]  before  committing  the  resources  necessary  to 
ensure  an  effective  system  of  ETF."   Thus,  the  Commission's  focus 
is  similar  to  the  study  envisioned  in  H.R.  2121.   It  is  hoped 
that  duplication  between  these  two  studies  can  be  avoided.   We 
plan  to  continue  our  preliminary  evaluation  of  ETF.   We  do  not 
intend  to  press  forward  to  pursue  full  implementation  of  ETF 
until  the  overall  direction  of  tariff  filing  policy  is  settled. 
H.R.  2021  includes  several  additional  provisions  not 
present  in  the  other  bills.   It  amends  the  Bankruptcy  Code,  11 
U.S.C.  507(a),  to  provide  employees  of  bankrupt  carriers  with  a 
greater  opportunity  to  collect  wage  claims.   It  also  amends  ERISA 
to  create  a  lien  in  favor  of  a  multi-employer  pension  plan  in  the 
amount  of  any  defaulted  payment,  against  all  undercharges 
collected  by  a  bankrupt  trucking  company.   These  provisions 
involve  fundamental  changes  to  pension  and  bankruptcy  laws.   We 
do  express  our  grave  concern  that  debate  on  such  provisions  would 
unreasonably  complicate  matters  and  therefore  delay  undercharge 
relief.   Because  they  would  create  new  bankruptcy  rights  and 
involve  substantial  redistribution  of  funds,  we  suggest  that 
these  matters  be  considered  separately  and  scheduled  for 
subsequent  consideration  by  the  appropriate  Congressional 
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committees.   In  the  meantime,  enactment  of  the  other  provisions 
should  not  be  delayed. 

Finally,  we  note  two  areas  that  none  of  the  bills  address. 
First,  we  offer  an  amendment  to  correct  the  problems  created  by 
the  Third  Circuit's  invalidation  of  the  Commission's  MC-208 
rules.   This  amendment  would  halt  abusive  collection  practices 
and  further  reduce  the  burden  of  the  undercharge  problem  on  small 
businesses."  Second,  we  offer  an  amendment  to  clarify  the 
Commission's  jurisdiction  over  extension  of  credit  by  carriers 
and  to  protect  the  Commission's  credit  regulations  and  prevent 
violations  from  being  immunized  under  the  "filed  rate  doctrine", 
as  in  ICC  V.  Transcon  Lines.  981  F.2d  402  (9th  Cir.  1992),  pet. 
for    cert,    pending,    No.  92-1547  (filed  Mar.  23,  1993).^^ 


"  Amend  49  U.S.C.  10743  by  adding  at  the  end  a  new  subsection 
(c) ,  as  follows: 

(c)   The  Commission  may  regulate  the  form  and  content 
of  any  documents  used  to  attempt  to  collect  claims  or 
classes  of  claims  for  transportation  or  service 
previously  provided  by  a  carrier  subject  to  its 
jurisdiction.   Such  regulation  may  also  include  the 
determination  of  those  claims  or  classes  of  claims 
that  may  not  be  collected  after  surrender  of  possession. 
This  subsection  shall  apply  to  all  future  claims  and 
pending  claims  where  the  carrier  or  its  agents  has 
previously   accepted   payment   on   account   of   the 
transportation  or  service  previously  provided. 

^'  Amend  section  10743(b)(1)  to  provide: 

.  .  .  The  regulations  of  the  Commission  may 
provide  for  weekly  or  monthly  payment  for  transportation 
provided  by  motor  common  carriers  and  for  periodic 
payment  for  transportation  provided  by  water  common 
carriers,  and   may   prescribe    permis s ib le    terms    and 
conditions    for    late    payment    provisions    which    carriers 
may    apply   only    if    they    adhere    to    those    terms    and 
conditions    notwithstanding    any    contrary    or    conf licting 
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I  appreciate  the  opportunity  to  testify  on  these  important 
issues  and  would  be  happy  to  answer  your  questions  at  this  time. 


provisions   which   may   be    contained    in    the    carrier's 
tariffs    on   file   with   the   Commission. 
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SEPARATE  EXPRESSION  OF  VICE  CHAIRMAN  J.  J.  SIMMONS  III 

I  am  in  complete  agreement  with  my  colleagues  concerning  the 
desirability  of  a  legislative  solution  to  the  undercharge  problem. 
The  various  bills  which  have  been  introduced  in  both  the  House  of 
Representatives  and  in  the  Senate  incorporate  a  number  of  promising 
approaches  to  resolution  of  this  issue.  The  Commission  stands 
ready  to  implement  any  legislation  ultimately  agreed  to  by 
Congress. 

My  differences  with  the  majority  relate  to  my  firm  belief  that 
the  ICC's  lack  of  commitment,  in  past  years,  to  enforcement  of  the 
tariff  filing  requirements  has  contributed  substantially  to 
creation  and  perpetuation  of  the  undercharge  crisis.  Despite 
continuing  proposals  in  recent  years  to  eliminate  motor  carrier 
tariff  filings.  Congress  has  not  seen  fit  to  so  amend  our  governing 
statute.  Given  this  clear  indication  of  Congressional  intent,  the 
Commission  should  be  concentrating  on  enforcing  the  statute  as 
written  rather  than  issuing  yet  additional  calls  for  studies  of  the 
need  for  tariff  filing.  For  this  reason,  I  do  not  support 
amendment  of  H.R.  2121  to  allow  for  a  study  of  the  need  for  tariff 
filing.  Likewise,  I  did  not  support  the  majority's  request  for 
similar  comments  in  Ex  Parte  No.  444,  which  would  be  needlessly 
duplicated  by  the  majority's  proposed  amendment  to  H.R.  2121. 

r  also  differ  with  the  majority  on  the  appropriateness  of 
including  provisions  on  contract  carriage,  shipper  account  codes, 
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and  off-bill  discounting  in  undercharge  legislation.  These 
practices  can  potentially  affect  the  integrity  and  usefulness  of 
the  common  carrier  tariff  system.  The  integrity  of  this  system  is, 
in  my  opinion,  at  the  heart  of  the  undercharge  problem.  I  welcome 
Congressional  consideration  of  these  matters  in  connection  with 
undercharge  legislation. 
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SEPARATE  EXPRESSION  OF  COMMISSIONERS  PHILLIPS,  PHILBIN  AND  WALDEN: 
As  the  Chairman's  testimony  explains,  and  as  the  Members  of 
this  Subcommittee  are  well  aware,  the  undercharge  situation  is  a 
crisis  of  major  proportions.  We  applaud  the  sponsors  of  the  bills 
under  consideration  today  for  their  serious  and  constructive 
efforts  to  resolve  this  dilemma.  Enactment  of  legislation  along 
the  lines  recommended  in  the  Chairman's  testimony  will  provide 
meaningful  relief  to  the  thousands  of  parties  affected  by 
undercharge  claims  and  litigation. 

Nevertheless,  we  believe  it  is  unfortunate  that  the  bills 
under  consideration  today  do  not  take  the  next  step  —  that  is,  to 
eliminate  the  tariff  filing  requirements  contained  in  49  U.S.C. 
10761  and  10762.  While  this  legislation  addresses  the  undercharge 
problem  as  it  currently  exists,  the  only  real,  permanent  solution 
to  the  undercharge  crisis,  in  our  view,  is  to  repeal  the  filed  rate 
doctrine. 

The  underlying  premise  of  the  Motor  Carrier  Act  of  1980  was 
the  need  for  increased  competition  in  the  trucking  industry.  The 
1980  Act  gave  trucking  companies  greater  flexibility  to  provide  a 
variety  of  price  and  service  options  to  shippers,  resulting  in 
better  service  at  reasonable  rates  for  most  shippers.  However,  the 
current  tariff  filing  requirement  is  a  remnant  of  pre-1980 
regulation  of  the  trucking  industry.  During  that  era  of  strict 
Government  regulation,  ratemaking  was  far  less  complex  than  it  is 
now  in  that  there  was  no  competitive  marketplace  placing  price  and 
service  demands  on  carriers. 
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since  1980,  the  tariff  filing  requirements  have  been  unable  to 
keep  pace  with  the  trucking  industry's  highly  competitive 
environment.  In  fact,  it  is  widely  recognized  in  the  shipper  and 
carrier  communities  that  the  tariff  filing  requirements  impose  a 
significant  cost  on  the  industry,  without  commensurate  benefits, 
either  to  shippers  or  competing  carriers.  There  is  consensus  among 
shippers  and  many  carriers  that  the  tariff  filing  requirements, 
whatever  their  intended  benefits  during  the  era  of  strict 
regulation,  have  outlived  their  usefulness  and,  in  fact,  thwart  the 
very  competition  the  1980  Act  intended  to  foster. 

We  have  received  many  comments  from  the  shipping  community,  as 
well  as  from  many  motor  carriers,  urging  the  Commission  to  take 
action  to  ameliorate  the  continuing  adverse  effects  of  the  tariff 
requirements.  However,  as  in  the  specific  problem  of  undercharges, 
only  Congress  can  provide  meaningful  lasting  relief  in  this  broader 
area,  as  well. 

Unfortunately,  rather  than  moving  towards  greater  reliance  on 
market  forces  for  carriers'  pricing  decisions,  some  of  the  bills 
under  consideration  today  would  tighten  tariff  requirements  and 
impose  restrictions  on  contract  carriage.  The  experience  of  the 
past  13  years  has  demonstrated  that  an  extensive,  restrictive 
tariff  filing  system  is  not  the  way  to  encourage  competition  and 
reasonable  rates  in  the  common  carrier  sector  of  the  trucking 
industry.  Likewise,  the  imposition  of  restrictions  on  contract 
carriage  will  only  hamper  carriers'  operations.  Further,  given  the 
size  of  the  motor  carrier  industry,  the  number  of  points  served  and 
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commodities  carried,  as  well  as  the  consideration  that  must  be 
given  to  the  unique  competitive  factors  of  individual  markets,  the 
sheer  complexity  of  motor  carrier  pricing  is  such  that  the 
government  will  always  lack  sufficient  resources  to  ensure 
complete,  accurate  tariff  filing  in  accordance  with  the  statutory 
requirements . 

We  believe  the  time  is  ripe  for  Congress  to  build  on  the 
pricing  reforms  of  the  Motor  Carrier  Act  of  1980  and  unfetter  the 
dynamic  motor  carrier  industry  from  outdated  Government  regulations 
that  no  longer  serve  any  useful  purpose.  By  doing  so.  Congress 
will  enhance  competition  and  provide  the  only  real  guarantee 
against  a  future  pricing-related  crisis  in  the  trucking  industry. 
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3nters(tate  Commerce  Commiddion 

IflailjmBton,  33.C.     20423 


OFFICE  OF  THE  CHAIRMAN 


May  27,  1993 

Dear  Member  of  Congress: 

Currently,  thousands  of  shippers  are  being  rebilled  for  past 
transportation  services  from  bankrupt  trucking  companies.  While 
there  are  several  legislative  proposals  before  the  Congress  which 
will  provide  relief,  the  Interstate  Commerce  Commission  has 
received  many  recjuests  from  congressional  offices  to  provide 
general  information  on  this  situation. 

The  enclosed  material  is  to  assist  your  staff,  especially  in 
your  local  offices  where  most  questions  from  shippers,  brokers  and 
carriers  will  arise.  It  is  basic,  background  information  with  the 
addresses  and  telephone  numbers  of  contacts  at  the  Commission  for 
further  help.  Because  the  courts  are  issuing  new  decisions 
frequently,  the  ICC's  Office  of  Public  Assistance  will  be  most 
effective  in  providing  up-to-date  information  and  guidance  to  your 
constituents.   I  hope  the  material  in  this  guide  will  be  helpful. 

Sincerely, 

Gail  C.  McDonald 
Chairman 

Enclosure 
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INTERSTATE  COMMERCE  COMMISSION 
OFFICE  OF  PUBLIC  ASSISTANCE 

MOTOR  CARRIER  UNDERCHARGE  CLAIMS: 
(Abbreviated  Guide) 

This  guide  is  prepared  to  enable  the  user  to  assist  shippers 
and  receivers  who  question  the  validity  of  claims  presented  to  them 
by  a  motor  carrier  or  collection  agency  for  additional  fees  for 
shipments  already  shipped  and  paid  for.  The  carrier  (or  its 
successor-in-interest  such  as  a  collection  agency,  trustee  in 
bankruptcy  or  a  law  firm)  may  claim  that  the  rate  paid  was  less 
than  the  rate  required  to  be  paid  by  law  even  though  the  carrier 
itself  quoted  and  billed  the  shipment  at  the  lower  rate.  The  basis 
for  such  claims  is  rooted  in  the  Interstate  Commerce  Act,  which 
requires  common  carriers  to  keep  their  current  rates  on  file  at  the 
Interstate  Commerce  Commission  as  part  of  a  public  record  and  to 
charge  only  those  rates  (filed  rate  doctrine) .  The  purpose  is  to 
provide  full  disclosure  of  a  carrier's  rates  in  order  to  ensure 
that  all  shippers  are  treated  fairly.  Common  carriers  are  not 
allowed  to  offer  unpublished  discounts  or  rebates. 

A  claim  for  the  difference  between  a  higher  filed  rate  and  the 
rate  that  actually  was  charged  r-  shipper  is  called  an  undercharge 
claim.  There  are  three  principal  groups  of  such  claims.  In  the 
first  group,  the  rate  the  shipper  was  quoted  and  paid  was  never 
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filed  (Maislin-type  claims*)  .  In  the  second  group,  a  previous 
billing  and  payment  was  based  on  filed  rates,  but  the  carrier  now 
claims  the  filed  rate  charged  was  improper  or  inapplicable  so 
another,  higher  filed  rate  applies.  In  the  third  group,  a  rate  was 
agreed  upon  by  contract,  but  the  carrier  claims  that  the  shipment 
cannot  be  properly  classified  as  contract  carriage,  so  the  common 
carrier  tariff  should  apply.  In  each  type  of  case,  the  carrier  (or 
its  agent)  asserts  that  it  is  entitled  to  recover  its  higher  filed 
rates  unless  the  shipper  demonstrates  that  the  filed  rates  would 
result  in  unreasonably  high  charges.  The  burden  of  establishing 
the  applicability  of  the  higher  filed  rate  claimed  is  on  the 
carrier,  but  a  shipper  who  believes  that  the  claimed  rate  is 
unreasonably  high  bears  the  burden  of  proof.  This  guide  describes 
the  background  of  motor  carrier  rate  undercharges  and  provides  a 
list  of  sources  for  those  who  are  seeking  additional  information. 

BACKGROUND 
In  the  highly  competitive  environment  created  by  the  passage 
of  the  Motor  Carrier  Act  of  1980,  some  carriers  failed  to  file  in 
properly  published  tariffs  the  rates  which  they  quoted  and  billed 
to  shippers,  particularly  when  rates  were  changing  frequently. 
Problems  arose  when  the  freight  bills  were  audited  years  later 
(usually  by  a  collection  agency  or  trustee,  when  the  carrier  went 
into  bankruptcy) .  Where  discrepancies  were  found  between  the  rate 
charged  and  a  higher  filed  rate,  the  carrier  billed  the  shipper  for 


*  Maislin  Industries.  U.S.  v.  Primarv  Steel.  Inc.,  110  S.Ct. 
2759  (1990)  (Maislin) .   See  discussion  below. 
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the  difference.  If  the  shipper  does  not  pay  the  new  assessment  (to 
make  up  for  the  alleged  undercharge)  ,  the  carrier  may  bring  an 
action  in  court^  to  enforce  the  filed  rate  doctrine. 

Prior  to  1990,  the  Commission  took  the  position  that  the 
carrier's  conduct  that  culminated  in  the  attempt  to  collect  an 
undercharge  was  an  "unreasonable  practice".  In  June  1990, 
however,  the  Supreme  Court  struck  down  the  Commission's 
unreasonable  practice  approach  in  the  Maislin  decision  as 
inconsistent  with  the  Interstate  Commerce  Act.  The  Court  ruled 
that  the  filed  rate  must  be  applied  unless  found  to  be  unreasonably 
high. 

Bankruptcy  trustees,  charged  with  administering  the  bankrupt 
carriers'  estates,  welcomed  the  Maislin  decision,  for  it  gave  them 
an  opportunity  to  enlarge  the  bankrupt's  estate  by  billing  shippers 
for  the  difference  between  the  filed  rates  and  the  unfiled  lower 
rate  which  had  been  collected.  Other  carriers  in  bankruptcy  who 
had  never  billed  and  collected  unfiled  rates  have  also  sought  to 
jump  on  the  Maislin  bandwagon  by  asserting  that  the  filed  rate 
actually  billed  to  a  shipper  was  an  improper  or  illegal  rate.  As 
a  result,  thousands  of  shippers  are  now  being  rebilled  for  large 
numbers  of  past  shipments.  Moreover,  the  receiver  or  consignee  may 
be  held  liable  to  pay  the  filed  rate  in  place  of  the  shipper  even 
though  he  did  not  arrange  for  the  transportation  service,  if  he  was 
responsible  for  paying  the  freight  bill.   To  determine  whether  the 


^  That  action  can  be  filed  either  in  the  bankruptcy  court  or 
in  a  court  of  general  jurisdiction. 
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consignee  or  the  shipper  is  responsible  for  the  freight  bill,  check 

the  shipping  documents,  especially  the  bill  of  lading. 

RESOURCES 

Shippers  may  ask  a  court  to  refer  the  undercharge  issue  to 

the  Commission  for  a  determination  as  to  the  legitimacy  of  the 

undercharge  claim  and  the  reasonableness  of  the  higher  rate. 

Shippers  may  also  bring  the  matter  to  the  Commission  directly.   In 

many  cases,  the  Commission  has  decided  that  the  rate  the  carrier 

now  seeks  to  collect  was  not  the  applicable  rate  for  a  shipment  at 

the  time  of  its  movement.    In  No.   40265,   Georgia   Pacific 

Corporation  -  Pet,   for  Declaratory  Order,   the  Commission  has 

suggested  an  approach  for  determining,  in  an  undercharge  context, 

whether  a  rate  was  unreasonably  high.   The  ICC's  Office  of  Public 

Assistance  has  prepared  an  Information  Bulletin  entitled  Motor 

Carrier  Undercharge  Claim:  A  Brief  Statement  on  Interstate  Commerce 

Commission  Practice  which  gives  complete  instructions  and  samples 

for  presenting  a  case  to  the  Commission.   To  obtain  a  copy  of  the 

booklet,  call  or  write  to: 

Office  of  Public  Assistance 

Interstate  Commerce  Commission 

Washington,  D.C.  20423 

Phone:  202  927-7597 

For  more  information  contact  any  of  the  staff  in  the  Office  of 

Public  Assistance  between  the  hours  of  8:30  a.m.  and  5:00  p.m. 

Eastern  time. 
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Mr.  Chaiman,  my  nana  is  Dala  L.  Millar,  Prasldant, 
Playvorld  Syatama,  Zno. 

Z  appaar  today  In  support  of  M.R.  2121,  tha  Nagotlatad 
Ratas  Act  of  1993,  as  a  raasonabla  conpromlsa  which  will  put  an 
and  to  tha  unforasaaabla,  \inbalievabla  nightmara  ny  company  and  I 
hava  baan  facing  sinca  August,  1991. 

wa  ara  a  snail  family  ownad  buslnsss  locatad  in  Maw 
Barlin,  Union  County,  in  Cantral  Psnnsylvania  which  has  baan 
growing  and  providing  jobs  sinca  1952.   Our  product  is  childrsn*s 
playground  aquipmant.   He  manufactura  and  ship  from  our  location 
in  New  Berlin  to  parks,  schools  and  day  care  centers  in  all  parts 
of  the  united  states.   Our  growth  has  been  modest  and  steady,  «mmL 
a  stable  source  of  income  for  tha  70  people  in  our  company  and ^ 
their  families. 

In  August,  1991,  we  were  served  with  a  complaint  by  • 
lawyer  in  Iios  Angeles  representing  a  bankrupt  trucking  company, 
Transcon  Lines,  claiming  that  under  their  discount  tariffs  on 
file  with  the  I.C.C.,  what  they  had  billed  us  in  freight  charges 
for  the  years  May,  1987  to  May,  1990  and  what  we  had  paid,  was  a 
misinterpretation  of  their  tariff  rules  because  our  shipments 
move  iindar  third  party  billing.   Therefore,  they  said  wa  ware 
given  illegal  discounts  by  Transcon  and  that  we  were  to  pay  over 
$300,000  in  additional  freight  charges  for  those  years.   Ha 
received  an  additional  notice  from  this  lawyer  stating  that  court 
rulings  involving  account  coded  tariffs  could  escalate  those 
additional  charges  possibly  6  fold  and  that  we  had  only  one  last 
chance  to  pay  the  half  million  dollars  or  wa  would  owe  much  mora 
later.  Additionally,  we  were  sued  in  a  Florida  court  for 
undercharges  based  upon  an  allegedly  invalid  shipper  account- 
coded  tariff  by  a  lawyer  representing  PIE,  another  bankrupt 
carrier. 

Mr.  Chairman,  we  have  been  taken  completely  by  surprise 
by  these  actions  against  us.  There  are  no  funds  in  reserve  to 
pay  these  claims  against  us,  and  we  cannot  pass  these  additional 
charges  on  to  our  customers.   At  the  time  these  shipments  were 
made  all  of  the  trucking  conpanlea  were  aggressively  seeking  our 
business  and  offering  us  discounts  to  secure  our  accounts.   He 
had  no  way  of  anticipating  that  they  would  ultimately  fail  as 
companies  and  not  in  our  wildest  dreams  would  have  expected  that 
we  would  be  sued  in  California  and  Florida  courts  for  additional 
charges  for  those  shipments. 

He  are  a  small  family  owned  business.   Five  hundred 
thousand  dollars  is  an  extremely  large  amount  of  money  to  us.   If 
we  are  required  to  pay  this  amount  of  money  to  these  la%ryers,  our 
company  would  be  significantly  crippled  financially  and  most 

certainly  the  jobs  of  the  70  people  and  their  families  who  have 

worked  heve  for  years  will  be  threatened. 

Under  H.R.  2121  and  the  Senate  bill,  S.  412,  my  company 
as  an  SBA  qualified^ sxwll  business,  would  elect  to  satisfy  these 
claims  and  save  my^omj^hy  and  my  employees'  jobs.   I  prefer  the 
S.  412  formula  under  which  Z  would  pay  eero  percentage,  but  would 
accept  the  5%  of  the  difference  between  the  amounts  I  paid  in 
1987-1990  and  the  applicable  and  affactive  tariff  rate  under  H.R. 
2121  in  order  to  obtain  relief. 

Under  the  Amnesty  bill,  H.R.  2021,  since  my  company 
would  net  qualify  as  a  small  business,  I  would  have  to  pay  35%  of 
what  has  been  claimed  as  undercharges.   I  could  not  afford  the 
cost  of  attorney  fees  and  expert  witnesses  to  prove  a  contested 
rata  reasonableness  case  before  the  I.C.C,  and  risk  having  to 
pay  also  the  other  lawyer's  fees  and  costs  of  litigation  if  any 
part  of  the  undercharge  claim  is  upheld. 

On  behalf  of  my/ company  and  my  seventy  employees  and 
their  families,  l  ask  your  help  in  enacting  H.R.  2121  as  soon  as 
possible. 
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BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  PUBLIC  WORKS  COMMITTEE 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 


INTRODUCTION 

Members  of  the  Committee,  my  name  is  Thomas  C.  Nyhan  and  I  eun 
the  General  Counsel  of  the  Central  States,  Southeast  and  Southwest 
Areas  Health  and  Welfare  and  Pension  Funds.  I  am  pleased  to 
present  testimony  on  behalf  of  the  Funds  regarding  recent  motor 
carrier  bankruptcies  and  the  freight  \indercharge  issue. 

DESCRIPTION  OF  THE  FUNDS 
(A)   Pension  Fiud 

The  Central  States,  Southeast  and  Southwest  Areas  Pension  Fund 
(the  "Pension  Fund")  is  a  defined  benefit  multiemployer  pension 
plan.  The  plan  was  established  in  1955  to  provide  retirement 
benefits  to  eligible  employees  of  employers  who  are  signatory  to 
collective  bargaining  agreements  with  local  unions  affiliated  with 
the  Central  Conference  of  Teamsters  and  Southern  Conference  of 
Teamsters  ("Union") .  The  Pension  Fund  has  participants  in  thirty- 
four  states  and  beneficiaries  in  all  fifty  states  and  several 
foreign  countries,  amounting  to  approximately  250,000  active 
Teamster  participants  and  150,000  retirees  currently  receiving 
benefits. 

Benefits  under  the  Plan  are  generally  based  upon  the 
participant's  age,  accumulated  service  credit  (including  certain 
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non-contributory   service   credit)   and   the   rate   at   which 
contributions  were  required  to  be  made  to  the  Fund. 

The  participating  employers,  many  of  whom  are  in  the  trucking 
industry,  meUce  contributions  to  the  Fund,  on  behalf  of  employee 
participants,  at  the  rate  specified  in  the  applicable  collective 
bargaining  agreement.  The  collective  bargaining  agreements  are 
generally  negotiated  for  three  year  periods  with  varying  expiration 
dates,  terms  and  employer  contribution  rates. 

(B)   Health  and  Welfare  Fund 

The  Central  States,  Southeast  and  Southwest  Areas  Health  and 
Welfare  Fund  ("the  Fvind")  was  established  in  1950  to  provide  health 
and  welfare  benefits  to  eligible  employees  of  contributing 
employers. 

Like  the  Pension  Fund,  employers  make  -contributions  to  the 
Fund  on  behalf  of  employee  participants,  at  the  rate  specified  in 
the  applicable  collective  bargaining  agreement.  Participation  is 
based  on  covered  service  as  defined  by  the  collective  bargaining 
agreement.  As  with  the  Pension  Fund,  collective  bargaining 
agreements  are  generally  negotiated  for  three  year  periods  with 
varying  expiration  dates,  terms  and  employer  contribution  rates. 

THK  FnMD8^  ECTBRIBMCB  WITH  THE 
FREIGHT  OHPBRCHARGE  BANKRUPTCY  ISSUE 

The  Funds  have  an  extremely  important  perspective  on  the 

freight  undercharge  issue.   Currently,  the  Funds  are  party  to 

hundreds  of  active  bankruptcies  in  virtually  every  state  of  the 
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union,  including  many  involving  freight  undercharge  issues.  The 
Funds  are  owed  more  than  $160  Million  in  delinquent  contributions 
and  withdrawal  liability  and  in  many  of  the  motor  carrier 
banJcruptcies  are  one  of  the  largest,  if  not  the  largest,  unsecured 
creditor . 

Unfortunately,  for-  the  most  part,  the  Funds  will  not  collect 
its  outstanding  indebtedness  unless  the  freight  undercharge  claims 
remain  an  asset.  Indeed,  in  may  of  these  cases  the  employees,  the 
government  and  other  unsecured  creditors  will  be  paid  only  a  small 
fraction  of  their  claims.  This  is  because  a  trucking  company 
bankruptcy  is  in  many  respects  unique.  Most  trucking  companies  are 
highly  leveraged  with  a  substantial  portion  of  their  collateral — 
receivables,  rolling  stock  and  real  estate — pledged  to  the  secured 
lender.  Unlike  other  industries,  the  LTL  trucking  company  is 
required,  by  the  nature  of  its  industry,  to  maintain  a  substantial 
network  of  terminal  facilities,  a  substantial  fleet  of 
transportation  equipment  and  compliment  of  employees 
notwithstanding  a  downturn  in  business.  Thus,  a  loss  of  customers 
and  the  associated  revenue  will  not  necessarily  result  in  a 
corresponding  reduction  in  its  overhead.  On  the  other  hand,  a 
reduction  in  its  customer  base  will  typically  reduce  its  revenue 
and  hence  its  revolving  line  of  credit  which  is  normally  linked  to 
a  lending  formula  based  upon  the  carrier's  outstanding  account 
receivables.  The  net  result  is  that  the  LTL  trucking  company  is 
required  by  its  business  environment  to  meet  or  beat  the  price 
competition  even  at  a  loss  in  order  to  maintain  its  market  share 

LOADMIN    9069    6/11/93  -3- 


370 


and  revenue  base.  Typically,  prior  to  the  bankruptcy  a  trucking 
substantially  discounts  its  rates  to  its  various  customers  in  order 
to  maintain  market  share  and  to  maintain  the  cash  flow  that  is 
necessary  to  support  the  fixed  overhead  of  an  LTL  trucking 
operation.  Thus,  even  where  the  troubled  carrier's  operating  ratio 
exceeds  100%,  the  company,  to  avoid  even  greater  losses,  is  forced 
into  a  continuing  downward  spiral  of  rate  discounting.  The  result 
is  obvious:  the  company  cannibalized  itself.  Any  existing  equity 
in  the  company  is  quickly  consumed  in  the  trucking  company's  effort 
to  maintain  its  market  share  until,  out  of  resources,  the  company 
fails.  Thus,  when  the  carrier  enters  ban]cruptcy,  the  secured  debt 
often  equals  or  exceeds  the  market  value  of  its  remaining  assets. 
Moreover,  the  cost  of  liquidating  the  collateral  is  very 
substantial.  Thus,  even  when  the  secured  debt  is  below  the  fair 
market  value  of  the  collateral,  the  equity  is  quickly  consumed  by 
the  ongoing  administrative  costs  of  the  litigation. 

The  net  result  is  that  general  unsecured  creditors  are 
typically  left  with  little  or  nothing  to  satisfy  their  claims.  The 
workers  are  not  paid  their  wages.  Indeed,  in  a  last  ditch  attempt 
to  stave  off  collapse,  these  companies  often  stop  paying 
obligations,  owed  to  their  employees,  including  their  health  and 
pension  obligations,  while  trade  creditors  are  paid  on  a  cash  and 
carry  basis.  Employees  must  either  accept  the  employer  defaults  or 
loose  their  jobs  altogether.  Funds  like  Central  States  are  made 
involuntary  creditors.  The  pension  promises  of  the  employer  are 
not  funded.   The  cost  of  basic  health  care  is  shifted  from  the 
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bankrupt  employer  to  the  Health  and  Welfare  Fund  and  its  other 
contributing  employers  who  are  required  to  underwrite  the 
delinquencies  through  increased  contributions.  Tax  obligations  go 
unpaid.  Obligations  to  various  state  workers'  compensation  funds, 
in  circumstances  where  the  companies  are  at  least  partially  self 
insured,  remain  unpaid.  Underground  storage  tanks  at  terminal 
facilities  are  not  removed  and  the  associated  environmental  damage 
is  not  remedied.  Under  these  circumstances,  the  rate  undercharge 
claim  of  the  state  may  be  the  only  remaining  asset  which  can  be 
liquidated  to  partially  satisfy  these  liabilities. 

The  magnitude  of  freight  undercharge  liability  is  substantial. 
However,  in  many  cases,  the  trustees  have  not  pvirsued  freight 
undercharge  liability.  The  reluctance  of  many  of  the  bankruptcy 
trustees  to  pursue  undercharge  litigation  was  spawned  by  the 
litigation  leading  up  to  and  following  the  Supreme  Court's  decision 
in  Maislin  Industries.  U.S.  v.  Primary  Steel.  Inc..  110  S.Ct.  2759 
(1990)  and  the  possibility  that  rate  iindercharge  litigation  would 
be  both  expensive  and  unsuccessful.  Even  in  cases  where  the 
bankruptcy  trustee  has  taken  an  aggressive  approach  to  freight 
undercharge  collection,  however,  actual  recoveries  have  been  slow. 
Shippers  have  successfully  erected  numerous  procedural  and 
substantive  defenses  in  order  to  prevent  timely  collections.  Even 
in  post-Maislin  environment,  recent  ICC  statements  suggest  that  the 
ICC  may  not  enforce  the  filed  rate  doctrine  on  the  grounds  that  the 
filed  rate  was  not  reasonable.  Indeed  in  several  cases  the  ICC  has 
actively  intervened  in  order  to  prevent  the  bankruptcy  trustees 
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from  pursing  collection  of  undercharge  claims.  The  net  effect  of 
this  state  of  affairs  is  a  great  deal  of  uncertainty  from 
everybody's  perspective  as  to  the  enforceability  and  collectability 
of  a  freight  undercharge  claim.  As  a  result,  bankruptcy  Trustees 
are  compelled  to  enter  into  contingency  agreements  with  collection 
agents  in  order  to  shift  the  risk  of  loss  while  at  the  same  time 
preserving  the  opportunity  to  collect  assets  for  the  estate. 

As  fiduciaries  to  the  Pension  and  Health  and  Welfare  Fund,  we 
believe  it  is  imperative  to  preserve  the  assets  of  bankrupt 
employers  in  order  to  satisfy  their  obligations  to  the  Fund.  We 
applaud  Congressional  efforts  to  encourage  the  various  interested 
parties  to  reach  a  legislative  compromise  to  the  current  quagmire. 
Unfortunately,  we  do  believe  that  neither  H.R.  2121  nor  H.R.  1710 
will  provide  a  reasonable  or  fair  solution  to  this  problem.  We 
believe  H.R.  2121  will  effectively  eliminate  most  of  the  potential 
recovery  by  a  bankruptcy  estate  for  undercharge  claims  and, 
therefore,  remove  those  assets  from  the  liquidation  process.  The 
bill  would  legislatively  overrule  the  Supreme  Court's  decision  in 
Maislin  Industries  on  a  retroactive  basis  by  declaring  that  all 
undercharge  claims  pertaining  to  shipments  transported  on  or  before 
September  30,  1990  are  an  unreasonable  practice.  This  would 
effectively  wipe  out  a  large  majority  of  undercharge  claims.  For 
claims  after  September  30,  1990  a  shipper  may  settle  truckload 
shipments  for  10%  of  the  undercharge  and  less-than-truckload  at  15% 
of  the  undercharge. 

H.R.  1710  is  even  more  devastating.   Rather  than  establishing 
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a  negotiated  settlement  rate,  it  would  instead  resurrect  the 
"unreasonable  practice"  theory  specifically  rejected  by  the  Supreme 
Court  in  Maislin.  Such  an  approach  would,  in  our  opinion,  simply 
eliminate  all  undercharge  claims  as  an  asset  available  to  satisfy 
the  statutory  obligations  of  the  employer. 

He  believe  that  any  solution  to  the  problem  must  include  the 
following  elements: 

1.  It  must  provide  that  a  reasonable  eunount  of  the  freight 
undercharge  asset  be  preserved  to  satisfy  the  unfulfilled 
obligation  of  these  failed  companies  to  pay  wages  and 
make  contributions  to  the  employee  health  and  welfare  and 
pension  funds. 

2.  It  must  be  easily  applied  and  provide  a  bright  line  test 
to  determine  a  shipper's  liability  for  past  shipments  by 
adopting  a  specified  discount  from  the  filed  rate  as  the 
legally  enforceable  rate. 

3.  The  dispute  resolution  procedure  must  be  streamlined  in 
order  to  promote  a  quick,  efficient  and  less-costly 
collection  procedure. 

4.  Incentives  should  be  afforded  to  shippers  to  quickly 
resolve  rate  undercharge  issues  without  resort  to 
expensive  and  time  consuming  litigation. 

We  believe  Rep.  Lipinski's  bill,  H.R.  2021,  represents  a  fair 
and  balanced  solution  to  the  undercharge  problem.  First,  it 
completely  exonerates  small  businesses,  charitable  organizations 
and  shipments  of  recyclable  materials  from  the  reach  of  undercharge 
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litigation.  Secondly,  it  provides  a  bright-line  35%  settlement 
option  to  all  shippers,  not  just  those  who  engaged  in  the 
undercharge  practice  after  1990.  Third,  if  the  shipper  decides  not 
to  settle,  it  may  pursue  all  rights  and  remedies  under  existing 
law.  Fourth,  the  bill  insures  that  most  of  the  benefit  of 
undercharge  collection  will  directly  benefit  the  workers,  pension 
funds  and  health  funds  by  eliminating  the  statutory  cap  on  the 
priority  entitlement  under  11  U.S.C.  S  507(a)(3)  and  S  507(a)(4). 
Finally,  where  an  employer  defaults  upon  his  pension  funding 
obligations  under  Title  IV  of  ERISA,  a  lien  arises  in  favor  of  the 
pension  fund  to  insure  that  the  undercharges  are  used  to  fund  those 
statutory  obligations.  In  short,  H.R.  2021  ensures  that  the 
undercharge  assets  are  funnelled  to  satisfy  the  priority  statutory 
obligations  of  the  employer  to  its  employees,  health  fund  and 
pension  funds. 

CONCLU8IOM 

The  current  situation  is  in  our  view  confusing,  inefficient, 
costly  and  unfair.  We  agree  that  some  form  of  legislative  reform 
is  necessary. 

From  the  perspective  of  the  Trustees  of  the  Funds  who  have  a 
legal  obligation  to  protect  the  interests  of  the  beneficiaries,  the 
current  confused  state  of  the  law  results  in  a  spotty  and  uneven 
collection  program  which  is  burdensome  and  time  consuming. 
Additionally,  given  the  risk  and  uncertainty  over  eventual 
collections,  the  resulting  cost  associated  with  the  collection 
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activity,  is  disproportionately  high.  Such  costs  are  further 
exacerbated  by  the  need  to  navigate  the  various  procedural 
obstacles  that  the  bankruptcy  trustee  faces  in  today's  environment. 

We  believe  H.R.  2021  has  been  carefully  crafted  and  provides 
a  win/win  legislative  solution  for  all  involved.  By  providing 
statutory  relief  to  the  shippers,  all  shippers  will  be  entitled  to 
receive  discounts  which  have  to  date  been  accorded  to  those  with 
the  money  and  inclination  to  litigate.  Small  shippers  and 
charitable  organizations,  who  do  not  engage  in  the  sophisticated 
shipper  practices  of  the  large  corporations  will  be  released  of  any 
liability.  With  certainty  as  to  the  underlying  legal  principles 
supporting  rate  undercharge  litigation,  collection  activity  will  be 
streamlined  and  uniform.  By  removing  many  of  the  procedural 
obstacles  and  the  uncertainty  involved  in  such  litigation,  the 
actual  cost  of  collection  will  be  substantially  reduced.  By 
removing  the  caps  on  priority  payments  under  S  507(a)(3)  and  S 
507(a) (4)  of  the  Bankruptcy  Code  and  imposing  liens  on  undercharge 
recoveries  the  net  return  to  the  workers,  pension  funds  and  health 
funds  will  be  substantially  improved. 

However,  H.R.  2121  and  H.R.  1710  are,  in  our  opinion,  unfair. 
We  believe  that  these  proposals  will  effectively  eliminate  rate 
undercharges  as  a  viable  asset  of  the  bankruptcy  estate.  In  doing 
so,  the  health  funds,  pension  funds  and  workers,  which  have 
substantial  claims  in  the  banlcruptcies,  will  remain  unpaid.  The 
resulting  costs  will  necessarily  pass  on  to  all  beneficiaries  in 
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the  form  of  lower  benefits  or  to  other  innocent  contributing 
employers  in  the  form  of  higher  contributions  or  both. 
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Mr.  Chairman,  my  name  is  Stanton  P.  Sender,  and  I  am 
the  legislative  director  of  the  Coalition  for  an  Undercharge 
Relief  Bill  (CURB) .   I  am  accompanied  by  Dale  L.  Miller, 
President  of  Playworld  Systems,  Inc.,  who  is  representative  of 
the  hundreds  of  thousands  of  smaller  shippers  who  face  the 
nightmare  of  litigation,  attorney  fees,  and  threats  to  the 
economic  existence  of  their  companies  from  these  undercharge 
claims;  and,  by  Susan  Corrigan,  President  and  CEO  of  Gifts  In 
Kind  America  who  is  representative  of  the  charitable  and 
religious  groups  whose  resources  to  help  those  in  need  are  being 
drained  off  in  litigation  costs  and  payment  of  undercharge 
claims.   Copies  of  their  testimony  are  included  in  the  CURB 
testimony. 

CURB  consists  of  over  450  companies  and  organizations 
listed  in  the  Appendix  to  this  testimony,  including  the  American 
Trucking  Associations,  the  National  Industrial  Transportation 
League,  the  National  Small  Shipments  Traffic  Conference,  the 
National  Association  of  VWiolesaler-Distributors,  the 
Transportation  Claims  and  Claims  Prevention  Council;  the  National 
Federation  of  Independent  Business,  the  National  Association  of 
Manufacturers,  and  the  U.S.  Chamber  of  Commerce;  and  representing 
large  and  small  manufacturers,  wholesalers,  retailers, 
warehousemen,  brokers,  as  well  as  charitable  organizations,  who 
seek  enactment  of  relief  legislation  to  end  the  economic  burden 
of  these  undercharge  claims  to  their  companies  and  the  economy. 

Members  of  CURB  testified  individually  at  the  hearing 
held  before  this  Subcommittee  on  July  19,  1990  on  H.R.  3243, 
introduced  by  then  Chairman  Anderson,  and  Congressmen  Mineta, 
Hammerschmidt  and  Shuster,  by  request,  and  the  impact  of  the 
Supreme  Court  decision  in  Maislin  vs.  Primary  Steel.  497  U.S.  116 
(1990).   I  testified  for  CURB  before  this  Subcommittee  on  March 
24,  1992  on  pending  undercharge  bills,  and  a  compromise  proposal 
offered  by  CURB.   Members  of  CURB  and  I  personally  participated 
in  five  rounds  of  negotiations  during  1991  and  1992  with 
representatives  of  the  collection  agents,  their  attorneys,  the 
Teamsters  Union  and  others  in  an  unsuccessful  effort  to  reach 
agreement  on  compromise  undercharge  relief  legislation. 

During  this  time,  more  than  500,000  claims  suits  have 
been  filed  against  large  and  small  businesses,  brokers, 
warehousemen,  charities — including  Gifts  In  Kind  America,  the 
American  Cancer  Society,  the  American  Red  Cross,  and  religious 
groups — an  order  of  nuns,  an  order  of  monks.  Seventh  Day 
Advent ists  groups,  and  St.  Vincent  DePaul  Society  of  Lane  County, 
Oregon.   Of  these  lawsuits  and  claims,  340,000  have  been  filed  by 
collection  agents  and  attorneys  for  Transcon,  32,000  for  P*I*E, 
3,500  for  American  Freight  Systems,  and  other  suits  for  over  200 
trucking  companies  no  longer  transporting  property. 

CURB  supports  H.R.  2121,  the  "Negotiated  Rates  Act  of 
1993",  introduced  by  Chairman  Mineta,  and  co-sponsored  by  Ranking 
Minority  Member,  Mr.  Shuster,  and  many  other  Members  of  this 


379 


Committee  and  the  House,  as  a  reasonable  and  equitable 
compromise,  and  urges  early  and  favorable  action. 

CURB  supports  the  undercharge  provisions  of  H.R.  2121 
because: 

1.  A  shipper  or  chariteJale  organization  with  an 
unresolved  undercharge  claim  arising  from 
transportation  shipments  up  to  24  months  after  the 
date  of  enactment  may  elect  to  satisfy  the  claim 
by  the  payment  of  5%  for  small  businesses, 
charitable  organizations,  and  public  warehousemen; 
10%  for  shipments  which  each  weigh  over  10,000 
lbs;  and  15%  for  shipments  which  each  weight  less 
than  10,000  lbs.  of  the  difference  between  what 
has  already  been  billed  and  collected  and  the  rate 
that  was  legally  applicable  to  the  shipment. 
While  small  businesses  and  charitable 
organizations  prefer  the  amount  of  zero,  and  the 
payment  of  10%  and  15%  to  satisfy  claims  would 
require  the  payment  of  substantial  sums  of  money 
over  and  above  eunounts  already  paid,  CURB  supports 
these  percentages  in  Section  2  of  H.R.  2121  as 
part  of  a  fair  and  equitable  compromise.   CURB 
also  supports  the  provision  in  Section  2  of  H.R. 
2121  that  the  time  for  election  should  start  after 
the  shipper  or  charitable  organization  has 
received  notice  from  the  carrier  of  these 
provisions  allowing  satisfaction  of  the  claim. 

2.  A  shipper  or  chariteUsle  organization  which  chooses 
not  to  settle  may  either  challenge  the 
reasonableness  of  the  legally  applicable  freight 
rate;  or,  for  transportation  service  provided 
before  September  30,  1990,  challenge  whether  the 
collection  or  attempting  to  charge  the  rate  is  an 
unreasonable  practice.   Shippers  would  not  have  to 
pay  any  additional  compensation  beyond  that 
already  billed  and  collected  until  the  I.C.C. 
resolves  the  dispute.   Nhile  CURB  members  support 
the  option  to  challenge  the  reasonableness  of  the 
practice  of  collecting  these  undercharge  claims 
before  the  I.C.C.  without  limit  of  time  or  a 
cutoff  date  as  provided  in  the  1990  bill,  H.R. 
3243,  and  H.R.  1710,  introduced  by  Congressman 
Shuster,  CURB  would  support  these  provisions  of 
Section  2  of  H.R.  2121  as  a  reasonea}le  and  fair 
compromise. 

3.  A  shipper  or  charitable  organization  with  an 
undercharge  claim  based  on  the  asserted  invalidity 
of  customer  account  codes  would  be  relieved  of 
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that  claim,  but  90  days  after  the  date  of 
enactment,  each  carrier  tariff  must  have  the  name 
of  the  customer  for  each  account  code  set  forth  in 
a  tariff.   Customer  account  codes  do  not  even 
involve  unfiled  tariff  rates,  but  rather  they  are 
premised  on  challenges  to  "filed  rates",  and  the 
customer  account  codes  were  approved  by  the  I.C.C. 
before  they  were  filed.   CURB  supports  this 
provision  in  Section  5  of  H.R.  2121  as  a 
reasonable  and  fair  compromise  to  resolve  such 
claims  and  to  minimize  additional  undercharge 
problems  in  the  future. 

4.  A  shipper  or  charitable  organization  with  an 
undercharge  claim  based  upon  a  dispute  as  to 
whether  certain  transportation  was  provided  in  a 
common  or  contract  carrier  capacity  would  be  able 
to  have  that  dispute  resolved  by  the  I.C.C,  and 
90  days  after  enactment  contracts  must  be  in 
writing  and  meet  certain  minimum  content 
requirements.   CURB  supports  these  provisions  of 
Sections  6  and  8  of  H.R.  2121  as  a  reasonable 
compromise  to  resolve  past  claims  and  to  minimize 
additional  undercharge  problems  in  the  future. 

5.  Section  3  of  H.R.  2121  provides  for  reductions  in 
the  Statute  of  Limitations  for  future  undercharge 
and  overcharge  claims.   Section  4  provides  for 
tariff  reconciliation  rules  for  motor  common 
carriers  and  shippers  to  resolve,  by  mutual 
consent,  future  overcharge  and  undercharge  claims 
resulting  from  incorrect  tariff  provisions  or 
billing  errors  arising  from  the  inadvertent 
failure  to  properly  and  timely  file  and  maintain 
agreed  upon  rates.    These  provisions  have  been  in 
many  prior  undercharge  relief  bills,  and  CURB 
supports  these  provisions  in  Sections  3  and  4  of 
H.R.  2121. 

With  respect  to  H.R.  2021,  the  "Undercharge  Settlement 
and  AmJiesty  Act",  CURB  does  not  believe  the  undercharge 
provisions  of  this  bill  offer  a  reasonable  or  fair  compromise  to 
undercharge  claims,  and  would,  in  many  respects,  place  shippers 
in  a  worse  position  than  they  are  now  under  the  Supreme  Court 
decision  in  Reiter  v.  Cooper.  113  S.Ct.  1213,  1993.   As  to  the 
provisions  in  H.R.  2021  which  relate  to  non-undercharge  matters, 
CURB  was  formed  for  the  sole  purpose  of  obtaining  undercharge 
relief  legislation,  and  takes  no  position  on  such  provisions. 
The  provisions  of  H.R.  2021  which  CURB  oppose,  include: 

1.    The  satisfaction  provisions  for  pending  claims  and 
for  shipments  up  to  one  year  after  enactment 
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contained  in  Section  3  of  H.R.  2021  are  zero 
percent  for  small  businesses  with  average  gross 
annual  revenues  of  less  than  $5  million, 
charitable  organizations,  and  recyclable  material 
cargo;  and  35%  for  all  other  shipments  of  the 
difference  between  the  "alleged  legally  applicable 
rate  and  the  rate  paid  by  the  shipper".   While  the 
zero  percent  for  charitable  organizations  and  for 
small  businesses  with  under  $5  million  gross 
revenues  is  appropriate,  the  Small  Business  Act 
definition  and  regulations  are  long-standing  and 
better  relate  to  the  circumstances  of  differing 
kinds  of  small  business,  as  well  as  avoid  the 
complexities  of  averaging  gross  annual  revenues. 
The  35%  satisfaction  percentage  of  what  is  alleged 
to  be  the  legally  applicable  rate  for  all  other 
small,  mid-sized  and  large  shippers  is  hardly 
equitable,  fair  or  reasonable.   Shippers  of 
truckload  shipments  weighing  more  than  10,000  lbs. 
each  would  be  particularly  disadvantaged  because 
of  the  large  differences  between  the  alleged 
legally  applicable  class  rates  and  the  mileage 
rates  billed  and  collected. 

The  option  for  a  shipper  electing  not  to  satisfy 
the  claim  provided  in  Section  3  of  H.R.  2021  is, 
if  the  Court  "permits",  the  filing  of  a  complaint 
with  the  I.C.C.  to  challenge  the  unreasoneUsleness 
of  the  rate.   In  such  cases,  the  complainant  shall 
have  the  burden  of  proof  (the  carrier  has  the 
burden  of  "presenting  evidence"  on  shipments 
transported  prior  to  January  1,  1992) ;  if  a 
carrier  claimant  ultimately  prevails  in  recovering 
"any  part"  of  an  undercharge  claim,  the  Court 
shall  award  such  carrier  claimant  reasonable 
attorneys'  fees  and  costs  of  litigation;  the 
I.C.C.  must  determine  the  reasonableness  of  the 
rate  according  to  the  cost  standard  set  forth  in 
Section  10701(e);  the  I.C.C.  must  determine  a 
maximum  reasonable  rate  if  the  rate  sought  to  be 
collected  is  found  to  be  unreasonable;  and  the 
I.C.C.  must  issue  a  ruling  within  6  months  unless 
the  Court  further  extends  its  stay.   CURB  opposes 
these  provisions  of  Section  3  of  H.R.  2021  as 
denying  shippers  the  statutory  rights  acknowledged 
by  the  Supreme  Court  in  Reiter  v.  Conp^r.    113  S. 
Ct.  1219:  "Respondents  claim  that  the  so-called 
'filed  rate  doctrine'  gives  them  absolute 
entitlement  to  judgment  on  their  undercharge 
claims  without  defense  or  counterclaim.  *  *  *  we 
cannot  agree  that  the  filed  rate  doctrine 
precludes  shippers  from  asserting  (by  way  of  claim 
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or  counterclaim)  the  reparation  rights  explicitly 
conferred  by  §11705(b) (3) ) ."   Further,  these 
provisions  are  so  onerous  that  a  shipper  would  in 
most  cases  be  forced  to  pay  3  5%  to  satisfy  the 
claim  whether  or  not  the  alleged  tariff  rate  is 
legally  applicable  or  reasonable.   Finally,  there 
is  no  justification  or  need  for  further  legal  fees 
to  be  paid  to  collection  agent  attorneys  and  it 
would  be  completely  unfair  to  require  that  only 
losing  shipper  or  charitable  organizations  be 
required  to  pay  attorneys  fees. 

3.  Section  3  of  H.R.  2021  only  validates  past 
customer  account  code  based  undercharge  claims 
after  July  1,  1992  until  90  days  after  the  Act  is 
enacted,  and  thereafter,  customer  account  code 
recipient  names  must  be  provided  in  the  tariff. 
CURB  supports  the  more  equitable  provisions  of 
Section  5  of  H.R.  2121  which  validate  past 
customer  account  codes  tariffs,  and  invalidate 
those  filed  90  days  after  enactment. 

4.  Section  6  of  H.R.  2121  provides  that  on  the  date 
of  enactment  contracts  of  motor  carriage  must  be 
in  writing,  and  meet  minimum  content  requirements, 
including  a  new  distinct  "operational"  need 
service  test,  and,  the  failure  of  the  motor 
carrier  to  retain  its  written  agreement  (but  not 
presximably  to  meet  the  other  requirements  of 
Section  6)  would  not  subject  a  shipper  to  any 
undercharge  or  other  liability.   CURB  supports  - 
Sections  6  and  8  of  H.R.  2121.   Section  6  of  H.R. 
2021  would  invalidate  existing  agreements  on  the 
date  of  enactment;  would  require  a  new  test 
changing  and  restricting  contract  carriage  which 
could  give  rise  to  future  undercharge  claims;  and 
would  not  provide  the  I.C.C.,  which  is  to  enforce 
these  new  contractual  requirements,  with  the 
jurisdiction  to  resolve  disputes  relating  to 
contract  or  common  carrier  capabilities. 

COMCLUSIOM 

CURB  commends  Chairman  Mineta's  statement  that 
"Congress  needs  to  step  in  and  resolve  this  issue,  and  we  need  to 
do  it  sooner,  rather  than  later." 

While  recognizing  that  H.R.  2121  is  a  compromise,  CURB 
urges  favorable  action  on  H.R.  2121  which  would  resolve  in  a 
reasonable,  fair  and  expeditious  manner  the  more  than  500,000 
outstanding  undercharge  claims  which  have  for  far  too  long 
plagued  shippers  and  charitable  organizations. 
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TESTIMONY  OF  DALB  L.  KILLER,  PRESIDENT,  PLAYWORLO  SYSTEMS,  INC. 


Mr.  Chairman,  my  name  is  Dale  L.  Miller,  President, 
Playworld  Systems,  Inc. 

I  appear  today  in  support  of  H.R.  2121,  the  Negotiated 
Rates  Act  of  1993,  as  a  reasoneddle  compromise  which  will  put  an 
end  to  the' unforeseeable,  unbelievable  nightmare  my  company  and  I 
have  been  facing  since  August,  1991. 

We  are  a  small  feuaily  owned  business  located  in  New 
Berlin,  Union  County,  in  Central  Pennsylvania  which  has  been 
growing  and  providing  jobs  since  1952.   Our  product  is  children's 
playground  equipment.  We  manufacture  and  ship  from  our  location 
in  New  Berlin  to  parks,  schools  and  day  care  centers  in  all  parts 
of  the  United  States.   Our  growth  has  been  modest  and  steady,  and 
a  stable  source  of  income  for  the  70  people  in  our  company  and 
their  families. 

In  August,  1991,  we  were  served  with  a  complaint  by  a 
lawyer  in  Los  Angeles  representing  a  bankrupt  trucking  company, 
Transcon  Lines,  claiming  that  under  their  discount  tariffs  on 
file  with  the  I.C.C,  what  they  had  billed  us  in  freight  charges 
for  the  years  May,  1987  to  May,  1990  and  what  we  had  paid,  was  a 
misinterpretation  of  their  tariff  rules  because  our  shipments 
move  under  third  party  billing.  Therefore,  they  said  we  were 
given  illegal  discounts  by  Transcon  and  that  we  were  to  pay  over 
$500,000  in  additional  freight  charges  for  those  years.   We 
received  an  additional  notice  from  this  lawyer  stating  that  court 
rulings  involving  account  coded  tariffs  could  escalate  those 
additional  charges  possibly  6  fold  and  that  we  had  only  one  last 
chance  to  pay  the  half  million  dollars  or  we  would  owe  much  more 
later.   Additionally,  we  were  sued  in  a  Florida  court  for 
undercharges  based  upon  an  allegedly  invalid  shipper  account- 
coded  tariff  by  a  lawyer  representing  PIE,  another  bankrupt 
carrier. 

Mr.  Chairman,  we  have  been  taken  completely  by  surprise 
by  these  actions  against  us.   There  are  no  funds  in  reserve  to 
pay  these  claims  against  us,  and  we  cannot  pass  these  additional 
charges  on  to  our  customers.   At  the  time  these  shipments  were 
made  all  of  the  trucking  companies  were  aggressively  seeking  our 
business  and  offering  us  discounts  to  secure  our  accounts.  We 
had  no  way  of  anticipating  that  they  would  ultimately  fail  as 
companies  and  not  in  our  wildest  dreeuss  would  have  expected  that 
we  would  be  sued  in  California  and  Florida  courts  for  additional 
charges  for  those  shipments. 

We  are  a  small  family  owned  business.   Five  hundred 
thousand  dollars  is  an  extremely  large  amount  of  money  to  us.   If 
we  are  required  to  pay  this  amount  of  money  to  these  lawyers,  our 
company  would  be  significantly  crippled  financially  and  most 
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certainly  the  jobs  of  the  70  people  and  their  families  who  have 
worked  here  for  years  will  be  threatened. 

Under  H.R.  2121  and  the  Senate  bill,  S.  412,  my  company 
as  an  SBA  qualified  small  business,  would  elect  to  satisfy  these 
claims  and  save  my  company  and  my  employees'  jobs.   I  prefer  the 
S.  412  formula  under  which  I  would  pay  zero  percentage,  but  would 
accept  the  5%  of  the  difference  between  the  amounts  I  paid  in 
1987-1990  and  the  applicable  and  effective  tariff  rate  under  H.R. 
2121  in  order  to  obtain  relief. 

Under  the  Amnesty  bill,  H.R.  2021,  since  my  company 
would  not  qualify  as  a  small  business,  I  would  have  to  pay  35%  of 
what  has  been  claimed  as  undercharges.   I  could  not  afford  the 
cost  of  attorney  fees  and  expert  witnesses  to  prove  a  contested 
rate  reasonableness  case  before  the  I.C.C.,  and  risk  having  to 
pay  also  the  other  lawyer's  fees  and  costs  of  litigation  if  any 
part  of  the  undercharge  claim  is  upheld. 

On  behalf  of  my  company  and  my  seventy  employees  and 
their  families,  I  ask  your  help  in  enacting  H.R.  2121  as  soon  as 
possible. 
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Testimony  of  Susan  Corrigan, 

President  and  Chief  Executive  Officer, 

Gifts  In  Kind  America 


Mr.  Chairman,  my  name  is  Susan  Corrigan,  President  and  Chief  Executive  Officer  of 
Gifts  In  Kind  America. 

Charities  provide  a  valuable  service  to  communities  through  their  service  to  the  frail 
elderly,  laid-off  workers,  families  experiencing  difficulties,  economically  disadvantaged, 
and  youth  without  direction.  Their  mission  is  to  provide  services.  Most  rarely  use 
shipping  services  and  must  therefore  trust  the  transportation  companies  they  occasionally 
use  to  deliver  the  goods  at  the  rate  quoted  by  the  shipper. 

In  many  ways.  Gifts  In  Kind  America  is  different  from  most  charities.  We  provide 
services  that  enable  companies  to  give  products  to  other  nonprofits—nearly  $50  million  in 
products  were  distributed  through  Gifts  In  Kind  America  last  year.  We  work  with 
companies  to  design  their  product-giving  strategy  and  then  we  manage  the  process  for 
them.  Gifts  In  Kind  America  arranged  the  donation  and  delivery  of  heart/lung  machines 
from  Ohio  to  the  Soviet  Union,  relief  supplies  to  South  Florida,  school  books  from 
Missouri  to  Memphis,  donated  baby  products  to  disadvantaged  Chicago  families,  clothing 
and  personal  care  products  to  more  than  8,000  shelters  nationwide,  and  computers  to  80 
schools  in  North  Carolina.  These  are  just  a  few  of  the  projects  with  which  we  have 
assisted,  and  for  all  of  these  projects,  we  have  relied  on  the  transportation  industry  to 
carry  out  our  mission. 

Gifts  In  Kind  America  has  been  rated  the  most  cost-efficient  of  the  top  100  charities  in 
this  country,  operating  at  less  than  3%  of  the  value  of  goods  distributed  through  our 
distribution  system.  Each  year,  50,000  charities  receive  something  from  us.  To  maintain 
that  high  level  of  efficiency,  which  we  have  since  our  founding  10  years  ago,  we  must 
arrange  the  best  shipping  rates  and  explore  all  distribution  methods  to  determine  the  most 
cost-efficient  option. 

To  this  end,  a  number  of  years  ago,  we  formed  a  partnership  with  members  of  the 
American  Trucking  Associations,  Inc.  (ATA)  called  CONNECT.  Through  this  program, 
we  computer-match  the  needs  of  nonprofit  organizations  throughout  the  country  with  the 
upcoming  destinations  of  ATA  members  willing  to  volunteer  their  services  and  to 
coordinate  shipping  arrangements.  Last  year,  approximately  $30  million  in  products  were 
shipped  free  of  charge  through  our  CONNECT  program. 
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However,  when  we  are  unable  to  arrange  free  shipping  for  our  services,  we  search  for  the 
most  competitive  rates  available.  In  1989,  we  began  a  relationship  with  PIE. 
Recognizing  that  we  were  a  charity,  PIE  agreed  to,  and  indeed  did,  transport  our  goods  at 
the  reduced  government  tender  rates  for  which  we  are  eligible.  These  rates  were  legally 
filed  with  the  ICC  and  are  available  through  the  GSA  records  at  the  U.S.  Bureau  of 
Archives.  Now,  years  later,  PIE  claims  that  these  charges  were  never  valid  and  seeks  to 
collect  the  difference. 

Because  Gifts  In  Kind  America  relied  heavily  on  PIE's  services,  the  amount  of  the 
undercharge  claim  against  our  charit>'  is  substantial.  However,  even  if  it  had  been  a 
smaller  amount,  it  would  have  been  a  significant  unexpected  amount  for  any  charity. 
When  Gifts  In  Kind  America  received  the  first  claim  from  PIE,  we  immediately 
researched  all  of  our  records,  identified  charges  against  past  due  notices,  double  billings 
for  the  same  shipment,  and  overcharges  for  the  class  of  the  shipments.  We  settled 
through  a  payment  of  what  we  believed  to  be  fair  because  there  were  some  payments  we 
did  in  fact  owe  at  the  time.  The  cost  benefit  of  using  legal  services  was  weighed  against 
the  amount  of  the  final  payment.  When  we  received  the  second,  and  much  larger  claim, 
however,  we  had  no  choice  but  to  dispute  the  charges.  Now,  instead  of  using  our  already 
scarce  resources  to  further  our  charitable  goals,  we  are  caught  in  a  legal  battle  that 
promises  to  be  long  and  costly. 

While  I  believe  that  Gifts  In  Kind  America's  situation  is  unique  within  the  nonprofit 
world  because  of  the  extent  of  our  volume  and  expertise  in  the  transportation  of  goods, 
there  are  lessons  to  be  learned  that  apply  to  the  entire  nonprofit  sector. 

First,  nonprofits  are  not  savvy  in  the  shipping  arena.  They  most  often  do  not  command 
special  pricing  consideration.  If  the  carrier  does  not  inform  them  that  they  are  eligible 
under  the  government  tender,  which  is  rather  unlikely,  they  are  probably  paying  close  to 
the  standard  rate. 

Second,  the  time  frame  in  which  to  respond  to  imdercharge  claims  is  not  sufficient  for 
charities  to  understand  the  rationale  of  the  issue,  research  the  claim,  and  thoughtfully 
choose  the  best  course  of  action.  In  most  cases,  a  volimteer  Board  of  Directors  must  be 
part  of  the  process. 

Third,  the  volume  of  shipping  that  most  nonprofits  would  undertake  in  a  year  is  very  low. 
Examples  might  include  shipping  the  AIDS  Quilt  across  the  country  once  a  year,  shipping 
conference  materials  to  a  convention,  moving  offices  from  one  state  to  another,  or 
shipping  canned  goods  to  a  disaster  site.  Therefore,  the  amount  of  the  undercharge  would 
be  lower  than  the  amount  to  hire  a  lawyer  to  present  a  case  in  Florida  without  any  sense 
that  the  case  would  have  a  positive  outcome. 
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It  is  just  less  expensive  to  pay  the  bill. 

Lastly,  charities  are  often  referred  to  as  nonprofits  because,  frankly,  that  is  the  state  in 
which  they  operate.  There  simply  is  no  source  of  additional  revenue  for  unexpected  and 
unfair  claims.  The  money  must  come  from  scarce  operating  dollars  that  are  normally 
used  to  provide  critically  needed  community  service. 

Charities  must  be  informed  of  their  potential  to  receive  government  rates  for  shipping. 
They  should  certainly  be  exempt  from  undercharge  claims. 

I  appreciate  the  opportunity  to  support  H.R.  2121  which  contains  a  provision  for  the 
satisfaction  of  undercharge  claims  and  suits  filed  against  charitable  organizations.  Gifts 
In  Kind  America  strongly  supports  such  a  provision,  and  urges  that  the  amount  be  fixed  at 
zero. 

Thank  you  . . . 
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COALITION  FOR  AN  UNDERCHARGE  REUEF  BILL 
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STATEMENT  OF: 
Donald  J.  Sooy 

President,  INTERMODAL  CONSOLIDATING  SERVICES 

Somerville,  New  Jersey 

Representing: 

TRANSPORTATION  BROKERS  CONFERENCE  OF  AMERICA 

June  15, 1993 

Washdngton,  DC 


The  Transportation  Brokers  Conference  of  America  (TBCA)  represents  1,000  Interstate 
Commerce  Commission  (ICC)  licensed  property  brokers  throughout  the  United  States  and 
Canada 

Foimded  in  1978,  the  TBCA  is  the  only  association  representing  the  interests  of  the 
brokerage  industry.  The  average  TBCA  member  is  an  entrepreneur  who  owns  and 
operates  a  small  business.  The  typical  broker  employs  fewer  than  five  people  and  services 
95  shippers  and  179  carriers.  There  are,  however,  hcensed  property  brokers  whose  size,  in 
number  of  people  and  revenues,  exceeds  that  of  the  definition  of  a  small  business  as  out- 
Uned  by  the  SBA. 
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Brokers  provide  indispensable  services  to  thousands  of  small  businesses  across  America. 
During  the  past  few  years,  brokers  have  annually  arranged  transportation  for  tens  of  mil- 
lions of  truckload  shipments,  and  millions  of  less-than-truckload  shipments  with  total 
revenues  exceeding  $6  billion. 

The  brokerage  industry  is  a  shining  example  of  small  business  assisting  small  business. 
Brokers  provide  traffic  management  services  to  shippers  as  well  as,  sales  and  marketing  ser- 
vices to  carriers.  By  consolidating  small  shipments  into  full  truckload  freight  movements, 
brokers  enable  small  shippers  to  obtain  low  cost  transportatioiL  Small  carriers  depend  on 
brokers  to  find  freight  and  avoid  empty  backhauls.  Brokers  are  the  catalyst  which  allow 
small  shippers  and  small  carriers  to  compete  with  big  shippers  and  big  carriers.  Without 
the  services  of  brokers,  thousands  of  small  businesses  would  be  unable  to  function  in  the 
free  market  transportation  environment  existing  in  our  country  today. 

It  is  a  recognized  fact  of  life  in  transportation  that  licensed  property  brokers  and  other 
Third  Parties  have  contributed  substantially  to  the  reduction  of  transportation  and  logistic 
costs  in  this  country  since  the  enactment  of  the  Motor  Carrier  Act  of  1980.  Before  1980, 
there  were  fewer  than  30  licensed  property  brokers  nationwide.  Today,  there  are  some 
6,000  active,  Ucensed  property  brokers.  The  property  brokerage  industry  grew  rapidly  and 
as  a  direct  result  of  the  economic  freedoms  permitted  by  the  Motor  Carrier  Act  of  1980. 

The  tremendous  growth  of  licensed  property  brokers  and  other  types  of  Third  Parties  in  the 
transportation  industry  has  resulted  in  transportation  and  distribution  costs  being  reduced 
substantially  since  the  Motor  Carrier  Act  of  1980.  A  study,  conducted  by  Cass  Logistics, 


393 


Page  3 

Inc.,  has  concluded  that  the  cost  of  physical  distribution—the  expense  of  transporting  and 
warehousing  inventory-fell  to  9.8%  of  gross  national  product  (GNP).  Down  from  14%  in 
1980,  if  we  consider  that  G>fP  is  approximately  $6  trillion,  the  reduction  from  14.0%  to 
9.8%  for  the  expense  of  transporting  and  warehousing  inventory,  amounts  to  approximately 
$24  billion  annually  on  a  current  basis.  Transportation  costs  alone  have  dropped  from  8.1% 
in  1981  to  6.3%  in  1991  as  a  percentage  of  GNP.  On  an  annualized  basis,  this  amounts  to 
$12  billion. 

The  growth  of  brokerage  served  as  the  catalyst  for  the  growth  of  thousands  of  other  small 
transportation  businesses.  In  1980,  there  were  12,000  licensed  interstate  motor  carriers. 
Today,  there  are  approximately  46,000.  The  growth  of  30,000  additional  small  motor  car- 
riers would  not  have  been  possible  without  the  services  of  property  brokers  and  other  Third 
Parties. 

Prior  to  the  Motor  Carrier  Act  of  1980,  there  were  many  dire  predictions  concerning  the 
freedom  of  entry  and  other  provisions  of  the  Motor  Carrier  Act  of  1980  suggesting,  indeed 
guaranteeing,  that  if  the  MCA  were  passed  a  concentration  of  motor  carriers  serving  ship- 
pers would  result  in  four  or  five  mega  motor  carriers  who  would  increase  freight  rates 
astronomically  as  a  result  of  the  limited  competition  available.  As  a  result  of  licensed 
property  brokers  and  other  Third  Parties,  this  scenario  has  not  happened. 

Yes  -  the  number  of  "estabUshment"  motor  carriers  is  fast  being  reduced  to  the  four  or  five 
mega  motor  carriers  as  predicted.  However,  those  four  or  five  motor  carriers  are  definitely 
not  dominating  the  surface  transportation  scene  and  they  are  definitely  not  in  a  position  to 
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increase  freight  rates  astronomically.  Licensed  property  brokers  and  Third  Parties  have 
caused  the  growth  of  an  additional  30,000  competitors.  It  is  this  competition  which  has 
produced  the  substantial  savings  in  freight  and  related  costs  to  the  shipping  public  since 
1980. 


Undercharge  Crisis 


Undercharges  are  destroying  the  brokerage  and  Third  Party  industry.  Ever  since  the  June 
1990  U.  S.  Supreme  Court  Decision  in  Maislin  Industries  versus  Primary  Steel,  property 
brokers  and  other  Third  Parties,  along  with  shippers,  have  been  inundated  with  balance  due 
bills/undercharge  claims  seeking  payment  of  amounts  equaling  100%  to  200%  of  the 
original  freight  bills  paid  by  the  property  brokers/third  parties/shippers. 

A  number  of  our  members  have  been  forced  to  liquidate  or  declare  bankruptcy  as  a  result 
of  dememds  for  payment  of  such  undercharge  claims  or  due  to  the  legal  expenses  incurred 
in  defending  themselves  against  such  undercharge  claims. 

It  is  to  be  pointed  out  that,  while  a  property  broker  may  pay  100%  of  a  freight  bill  covering 
the  transportation  arranged  by  them,  the  preponderance  (90%  to  95%)  of  such  amounts  are 
in  fact  cost  of  goods  over  which  they  do  not  have  control.  The  slim  margin  of  gross  profit 
(S%  to  10%)  obtained  by  the  property  broker,  places  them  in  absolute  jeopardy  when  faced 
with  tens  of  thousands  of  dollars  of  undercharge  claims. 
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An  example  of  this  problem  may  be  readily  seen  in  a  property  broker  transportation  charge 
of  $1,000.  The  property  broker's  fee  woul  dbe  between  $50.  to  $100.  The  remainder  of  this 
charge  ($900  to  $950)  represents  the  cost  of  doing  business  for  the  property  broker.  To 
entertain  an  additional  $900  to  $950  charge  years  after  the  fact,  has  resulted  in  the  demise 
of  a  nimiber  of  property  brokers. 

At  its  height,  TBCA  had  nearly  1,400  members.  Today,  TBCA's  membership  numbers  ap- 
proximately 1,000.  While  we  certainly  cannot  lay  blame  for  this  reduction  in  membership 
wholly  at  the  feet  of  the  imdercharge  claim  problem,  nevertheless  the  undercharge  claim 
problem  has  wreacked  economic  havoc  upon  our  members  and  caused  the  demise  of  many 
of  them. 

The  licensed  property  brokerage  and  Third  Party  industry  cannot  survive  a  continuation  of 
the  undercharge  problem.  The  shipping  public  will  not  retain  the  economic  transportation 
benefits  secured  over  the  past  decade  along  with  the  superior  flexible  service  options  avail- 
able without  the  survival  of  the  Ucensed  property  brokers  and  Third  Parties.  The  loss  of  the 
licensed  property  brokers  and  Third  Parties  is  guaranteed  to  result  in  a  substantially 
reduced  amoimt  of  competition  and  expertise  in  the  transportation  industry.  The  imder- 
charge problem  must  be  resolved  now  if  property  brokers  and  third  parties  are  to  survive. 

Approximately  three  years  ago,  prior  to  the  Maislin  Decision,  25%  of  TBCA's  members 
faced  undercharge  claims.  Over  the  past  year  or  two,  nearly  75%  of  our  members  have 
defended  their  small  businesses  against  undercharge  claims.  Adding  insult  to  injury,  the  col- 
lection agents  and  their  rate  audit  companies  are  the  only  ones  partaking  of  these  ill-gotten 
gains.  It  is  estimated  in  some  circles  that  as  little  as  10%  of  the  monies  collected  through 
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undercharge  claims  are  returned  to  the  estates  of  bankrupt  carriers.  In  testimony  before 
this  sub-committee  in  1990,  an  attorney  for  Transcon  Lines  (a  bankrupt  carrier)  admitted  to 
the  fact  that  80%  of  all  undercharge  money  collected  is  spent  on  collection  efforts,  audit 
costs,  and  attomies  fees.  It  is  assumed  this  is  a  conservative  estimate. 

It  is  not  just  to  allow  the  hard  earned  efforts  of  so  many  to  be  pillaged  to  satisfy  the  greed  of 
a  few.  No  social  need  is  fulfilled  by  this  transfer  of  money.  Our  members,  through  TBCA, 
have  participated  in  numerous  legal  proceedings  involving  undercharge  claims  as  well  as 
submitting  testimony  before  Congress  on  three  separate  occasions  in  support  of  legislation 
to  resolve  the  imdercharge  problem.  Our  members  implore  this  Sub-Committee  and  Con- 
gress to  lift  the  undercharge  burden  from  their  backs.  We  ask  only  to  be  given  a  level  play- 
ing field  upon  which  we  may  conduct  our  business.  We  have  more  than  demonstrated  the 
value  of  our  worth  and  our  activities  in  the  marketplace. 

This  Committee  has  before  it,  proposed  legislation  introduced  by  Representative  Norman 
Mineta  on  May  13, 1993  which,  if  enacted,  will  resolve  the  undercharge  problem  to  the  satis- 
faction of  TBCA  and  its  members. 

"NEGOTIATED  RATES  ACT  OF  1993"  -  H.R.  2121 

TBCA  acknowledges  and  thanks  the  Honorable  Norman  Y.  Mineta,  Chair,  Committee  on 
Public  Works  and  Transportation,  for  the  introduction  of  subject  bill.  This  bill,  co-spon- 
sored by  Congressman  Bud  Schuster  and  others,  will  definitely  remove  the  current  incen- 
tives to  collection  agents  and  bankruptcy  trustees  in  the  filing  of  undercharge  claims. 
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TBCA  salutes  and  thanks  Chairman  Mineta  and  his  staff  for  the  skill  and  leadership  which 
has  resulted  in  H.R.  2121  -  Negotiated  Rates  Act  of  1993.  The  Transportation  Brokers  Con- 
ference of  America  wholeheartedly  supports  this  legislation  with  but  a  few  modifications. 

TBCA  and  its  members  respectfully  submit  for  consideration  by  this  Committee,  the  follow- 
ing amendments  to  H.R.2121: 

(1)  Section  II,  entitled  "Procedures  for  Resolving  Claims  Involving  Unfiled, 
Negotiated  Transportation  Rates" 

This  Section  contains  a  provision  in  sub-paragraph  4,  Special  Rule  for  Small  Business  Con- 
cerns, which  would  permit  small  businesses  as  identified  under  the  Small  Business  Act, 
charitable  organizations,  and  public  warehousemen,  to  settle  undercharge  claims  by  pay- 
ment of  5%  of  the  difference  between  the  carrier's  appUcable  and  effective  tariff  rate  and 
the  rate  originally  billed  and  paid. 

TBCA  asks  that  licensed  property  brokers  be  added  as  a  named  party,  along  with 
warehousemen,  entitled  to  settlement  of  undercharge  claims  at  5%. 

Licensed  property  brokers  are  Third  Parties  identical  to  warehousemen.  Indeed,  many 
warehousemen  are,  in  fact,  Ucensed  property  brokers. 

While  it  is  true  that  a  number  of  TBCA's  members  would  qualify  as  small  business  concerns 
imder  the  Small  Business  Act  as  identified  in  Paragraph  4,  Special  Rule  for  Small  Business 
Concerns,  it  is  also  true  that  a  number  of  TBCA's  members  would  not  so  qualify.  For  these 
current  and  future  members,  who  compete  with  other  licensed  property  brokers/Third  Par- 
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ties  (and  may  in  fact  be  warehousemen),  it  is  only  equitable  that  licensed  property  brokers 
be  included  in  these  Special  Rules,  the  same  as  public  warehousemen. 

2)  Section  IV,  entitled  'Billing  and  Collecting  Practice" 

This  section  states  that  "not  later  than  ninety  (90)  days  after  the  date  of  enactment  of  this 
section,  the  Commission  shall  issue  regulations  prohibiting  a  motor  carrier,  subject  to  the 
jurisdiction  of  the  Commission,  under  Sub-Chapter  II,  of  Chapter  105  of  this  Tide,  from 
giving  a  reduction  in  a  rate  set  forth  in  its  tariff  or  contract  to  any  person  other  than  the  per- 
son who  is  paying  for  the  transportation  service  and  is  indicated  on  the  bill-of-lading  or 
receipt  as  the  person  paying  for  siich  service" 

This  is  potentially  a  highly  restrictive  and  negative  provision  insofar  as  licensed  property 
brokers  and  Third  Parties  are  concerned—not  to  mention  shippers  themselves. 

It  is  TBCA's  understanding  that  these  particular  provisions  are  intended  to  solve  the  so- 
called  growing  problem  in  the  trucking  industry  which  involve  the  use  of  "phantom"  or  in- 
flated transportation  rates.  Phantom  rates  involve  the  practice  of  some  shippers,  when 
routing  or  arranging  transportation  service,  whereby  they  instruct  the  motor  carrier  provid- 
ing the  transportation  to  show  a  portion  of  the  discount  on  the  freight  bill  and  to  remit  back 
to  the  shipper  the  remaining  portion  of  the  discount.  This  involves  shipments  sent  "collect" 
by  shippers  to  their  customers.  The  customer  pays  the  freight  bill.  The  "phantom"  rate, 
through  the  splitting  of  discounts  by  the  shipper,  is  done  unbeknownst  to  the  shippers  cus- 
tomers who  is  actually  paying  the  freight  charges. 
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While  TBCA  sympathizes  with  the  motor  common  carrier  industry  in  their  desire  to  solve 
the  so-called  "phantom  rate"  problem,  we  caimot  accept  the  inclusion  of  "contract"  motor 
carriers  in  provisions  designed  to  solve  "common"  motor  carrier  problems. 

In  lieu  of  the  provisions  currently  contained  in  H.R2121,  we  suggest  the  following  wording: 

"Not  later  than  ninety  days  after  enactment  of  this  Section,  the  Commission  shall  issue 
regulations  prohibiting  a  motor  common  carrier,  subject  to  the  jurisdiction  of  the  Commis- 
sion under  Sub-Chapter  11  of  Chapter  105  of  this  Title,  from  giving  a  reduction  in  a  rate  set 
forth  in  its  duly  filed  tariff  to  any  person  other  than  the  person  who  is  paying  for  the 
transportation  service  or  their  agent." 

The  CoEomission's  regulations  will  prohibit  motor  common  carriers  from  giving  consignors 
(shippers)  or  consignees  (receivers),  discounts  for  the  same  shipment." 

The  Conmiission's  regulations  should  not  require  the  name  of  the  party  entitled  to  the  dis- 
count as  a  "condition  precedent"  on  the  common  carriers  bill-of-lading.  If  it  is  required, 
provisions  must  be  made  in  the  Conmiission's  regulation  for  errors  made  by  failing  to  show 
the  required  information  at  time  of  shipment  and/or  allow  for  the  issuance  of  corrected 
bUls-of-lading  to  correct  such  errors. 

(3)  Section  IV,  "Contracts  of  Motor  Contract  Carriers" 

This  section  proposes  to  require  contract  motor  carriers  to  enter  into  written  agreements 
with  their  customers.  Further,  the  minimum  content  requirements  in  the  contract  would  be: 

(a)  Identify  the  parties  thereto; 
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(b)  Commit  the  shipper  to  tender  and  the  carrier  to  transport  a  series 
of  shipments; 

(c)  Contain  the  contract  rate(s)  for  the  transportation  service  to  be  or 
being  provided. 

(d)  (1)  Provide  for  the  assignment  of  motor  vehicles  for  a  continuing  period 

of  time  for  the  exclusive  use  of  shipper;  or  (2)  Provide  that  the  service  is 

designed  to  meet  the  distinct  needs  of  the  shipper. 

Present  statutory  requirements  for  contract  carriers  now  define  contract  carriers  based 
upon  these  very  provisions.  To  again  include  these  provisions  in  Section  IV  of  H.R.2121  is 
redundant. 

We  believe  there  is  no  need  for  this  particular  section.  Rather,  the  Interstate  Commerce 
Commission's  current  duties  under  Section  U  of  the  proposed  bill,  require  the  Commission 
to  resolve  any  dispute  as  to  whether  or  not  a  carrier  or  freight  forwarder  "failed  to  enter 
into  an  agreement  for  contract  carriage". 

TBCA  suggests  that  this  subject  be  referred  to  the  Interstate  Commerce  Commission  for 
the  conduct  of  a  rule-making  proceeding,  after  which  appropriate  regulations  can  be 
adopted  by  the  ICC. 
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SUMMARY: 


TBCA  and  its  members  reiterate  their  wholehearted  support  for  H.R.2121  with  the 
modifications  outlined  above. 

The  Negotiated  Rates  Act  of  1993  is  the  culmination  of  the  efforts  of  hundreds-if  not 
thousands— of  people  over  a  period  of  three  years  since  the  U.  S.  Supreme  Court  decision  in 
Maislin  vs.  Primary  Steel.  This  legislation  clearly  represents  the  most  equitable  effort  to 
date  to  solve  the  undercharge  problem. 

Neither  TBCA,  nor  its  members,  can  continue  to  afford  the  horrendous  cost  in  time  and 
money  expended  by  them  in  their  efforts  to  survive  the  most  egregious  circimistance  to  be 
visited  upon  them. 

We  urge  this  august  Committee  to  amend  H.R.2121  as  requested  herein,  and  to  favorably 
report  this  bill. 

Respectfully  submitted. 


Donald  J.  Sooy,  CTB 
TBCA  Past  President 
Chairman,  Legislative  Committee 
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BEFORE  THE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

STATEMENT  OF 

JOSEPH  M.  HARRISON 

ON  BEHALF  OF 

AMERICAN  MOVERS  CONFERENCE 

AND 

HOUSEHOLD  GOODS  CARRIERS*  BUREAU 

ON 

H.R.  2121  NEGOTIATED  RATES  ACT  OF  1993 

H.R.  2021  UNDERCHARGE  SETTLEMENT  ACT  OF  1993 

H.R.  1710  NEGOTIATED  RATE  AMENDMENTS  OF  1993 

Introduction 

My  name  is  Joseph  M.  Harrison.   I  am  the  President  of 
the  American  Movers  Conference  (AMC),  an  affiliate  of  the  Ameri- 
can Trucking  Associations,  Inc.   I  am  also  the  President  of  the 
Household  Goods  Carriers*  Bureau,  Inc.  (HGCB).   My  business 
address  is  1611  Duke  Street,  Alexandria,  VA,  22314.   The  American 
Movers  Conference  and  Household  Goods  Carriers'  Bureau  appreciate 
the  opportunity  extended  by  the  Subcommittee  to  present  comments 
regarding  several  legislative  proposals  pending  before  the 
Subcommittee  that  would  have  an  impact  on  the  operations  conduct- 
ed by  the  moving  industry. 

AMC  is  the  principal  national  trade  association  of  the 
moving  industry.   Its  functions  include  representation  and 
promotion  of  the  interests  of  its  members  and  the  moving  industry 
in  general  before  federal  and  state  legislative  and  regulatory 
bodies. 

HGCB  is  the  principal  tariff  publishing  and  collective 
ratemaking  organization  of  household  goods  carriers.   It  operates 
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pursuant  to  a  collective  ratemaking  agreement  filed  with  and 
approved  by  the  Interstate  Commerce  Commission  under  49  U.S.C.  § 
10706.   The  Bureau's  rates  and  charges  apply  on   household  goods 
shipments  transported  throughout  the  United  States.   The  combined 
memberships  of  the  two  organizations  exceeds  3,000  van  lines, 
other  certificated  household  goods  carriers  and  their  agents. 

The  three  bills  under  consideration,  H.R.  2121,  H.R. 
2021,  and  H.R.  1710,  are  directed  at  a  resolution  of  the  under- 
charge issues  that  have  developed  as  a  result  of  the  bankruptcies 
of  numerous  general  freight  motor  carriers.   I  first  wish  to 
point  out  that  in  the  household  goods  industry  there  has  been  no 
undercharge  problem.   Each  of  the  bills  has  recognized  this  fact 
by  establishing  an  exception  for  household  goods  carriers  insofar 
as  the  proposed  legislation  addresses  the  undercharge  issue. 
However,  each  of  the  bills  has  failed  to  uniformly  apply  the 
household  goods  exception  throughout  these  various  sections  as 
they  also  relate  to  undercharges.   In  addition,  H.R.  2121  con- 
tains several  sections  that  are  not  designed  solely  for  resolu- 
tion of  the  undercharge  issue.   Therefore,  the  following  comments 
address  those  sections  of  the  three  bills  that  would  impact  the 
moving  industry. 
I.   H.R.  2121.  Negotiated  Rates  Act  of  1993 

Section  2  of  H.R.  2121  would  add  a  new  section  (f)  to 
Section  10701  of  the  Interstate  Commerce  Act  to  deal  with  under- 
charges.  It  specifically  contains  the  phrase  "other  than  a 
household  goods  carrier".   As  noted,  since  the  undercharge  issue 
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has  not  been  a  factor  in  the  moving  industry,  the  exclusion  is 
entirely  appropriate  and  is  supported  by  AMC  and  HGCB. 

Section  3  of  H.R.  2121  would  reduce  the  statute  of 
limitations  period  for  carrier  suits  to  collect  undercharges  to  2 
years  for  claims  arising  during  a  one  year  period  after  enactment 
of  the  bill,  and  18  months  for  claims  arising  after  expiration  of 
the  one  year  period.   However,  in  shortening  the  time  period, 
Section  3  simply  uses  the  phrase  "except  that  a  motor  carrier  or 
freight  forwarder"  and  fails  to  also  include  reference  to  house- 
hold goods.   AMC/HGCB  urges  that  for  purposes  of  consistency  and 
since  the  proposed  reduction  in  the  statute  of  limitations  is 
directly  related  to  the  undercharge  resolution  procedure  con- 
tained in  the  bill.  Section  3(a)  of  H.R.  2121  and  the  conforming 
amendments  in  Section  2(c)  include  reference  to  the  household 
goods  exception.   As  redrafted  Section  3(a)  of  H.R.  2121  would 
read: 

(a)   MOTOR  CARRIER  CHARGES — Section 
11706(a)  of  title  49,  United  States  Code,  is 
amended  by  striking  the  period  at  the  end  and 
inserting  the  following:   ";  except  that  a 
motor  carrier  or  freight  forwarder  ( other 
than  a  household  goods  carrier  or  a  household 
goods  freight  forwarder)" . 

Section  4  of  H.R.  2121  would  require  the  formulation  of 
tariff  reconciliation  rules  to  be  used  in  the  resolution  of 
undercharge  claims.   Again,  for  consistency  and  clarity,  house- 
hold goods  carriers  should  be  excepted  from  the  provision  and 
Section  11712(a)  of  the  Interstate  Commerce  Act  would  read: 

(a)  MUTUAL  CONSENT — Subject  to  Commission 
review  and  approval,  motor  carriers,  ( other 


406 


than  household  goods  carriers ) .  subject  to 
the  jurisdiction  of  the  Commission  under 
subchapter  II  of  chapter  105  of  this  title 
and  shippers  may  resolve,  by  mutual  consent, 
overcharge  and  undercharge  claims  resulting 
from  incorrect  tariff  provisions  or  billing 
errors  arising  from  the  inadvertent  failure 
to  properly  and  timely  file  and  maintain 
agreed  upon  rates,  rules,  or  classifications 
in  compliance  with  sections  10761  and  10762 
of  this  title.   Resolution  of  such  claims 
among  the  parties  shall  not  subject  any  party 
to  the  penalties  of  chapter  119  of  this  ti- 
tle. 

Section  5  of  H.R.  2121  would  amend  Section  10762  of  the 
Act  to  provide  that  motor  carrier  tariffs  containing  customer 
account  codes  shall  not  be  held  invalid  after  its  enactment.   AMC 
and  H6CB  support  this  amendment.   However,  the  legislation 
further  provides  that  within  90  days  after  enactment  "the  name  of 
the  customer  for  each  account  code  must  be  set  forth  in  the 
tariff."   AMC/HGCB  are  opposed  to  a  requirement  that  the  name  of 
each  household  goods  carrier  shipper  who  is  assigned  a  customer 
account  code  be  included  in  the  tariff  filed  with  the  Commission. 

As  Congress  and  the  Subcommittee  are  well  aware,  the 
moving  industry  deals  primarily  with  individual  consumers  who 
only  move  once  or  twice  in  a  lifetime.   At  present,  household 
goods  carriers  use  customer  account  codes  in  their  tariffs  as  a 
means  to  offer  discounts  to  homeowners.   For  example,  in  dealing 
with  an  individual  homeowner,  the  carrier  is  able  to  offer  the 
consumer  a  percentage  discount  applicable  to  their  particular 
shipment  by  assigning  them  a  customer  account  code  equal  to  the 
percentage  discount  represented  by  the  code  assigned.   AMC/HGCB 
submit  that  no  useful  purpose  will  be  served  by  filing  the  names 
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of  individual  homeowners  in  tariffs  filed  with  the  Commission. 
Consumers  and  homeowners  do  not  compete  with  each  other  for 
moving  service  and  would  not  gain  an  advantage  or  suffer  a  disad- 
vantage by  not  having  their  names  published  in  tariffs.   AMC/HGCB 
estimates  that  the  names  of  300,000  individuals  would  be  pub- 
lished each  year  and  filed  with  the  Commission.   AMC/HGCB  there- 
fore urge  that  Section  5  of  H.R.  2121  be  amended  to  exclude 
household  goods  carriers  in  order  to  avoid  the  needless  publica- 
tion of  consumers'  names  in  tariffs.   As  amended,  Section  5  would 
read: 

CUSTOMER  ACCOUNT  CODES — No  tariff  filed 
with  the  Commission  before,  on,  or  after  the 
date  of  the  enactment  of  this  subsection  may 
be  held  invalid  solely  on  the  basis  that  a 
numerical  or  alpha  account  code  is  sued  in 
such  to  designate  customers  or  to  describe 
the  applicability  of  rates.   For  transporta- 
tion performed  on  and  after  the  90th  day 
following  such  date  of  enactment,  the  name  of 
the  customer  for  each  account  code  must  be 
set  forth  in  the  tariff,  (other  than  in  the 
tariffs  of  household  goods  carriers). 

Section  6  of  H.R.  2121,  in  effect,  requires  that  the 
contracts  of  motor  contract  carriers  be  reduced  to  writing  and 
contain  minimum  provisions.   AMC/HGCB  support  this  amendment  to 
Section  10702  of  the  Act. 

Section  7  of  H.  R.  2121  would  add  a  new  Section  10767 
to  the  Interstate  Commerce  Act  designed  to  address  so-called 
"phantom  rates."   As  a  general  proposition,  "phantom  rates"  are 
created  when  a  motor  carrier's  freight  bill  contains  rates  and 
charges  that  are  higher  than  the  rates  and  charges  actually  paid 
by  the  payor  of  such  transportation.    AMC/HGCB  supports  legisla- 
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tion  to  put  an  end  to  this  practice  which  opens  the  door  to  fraud 
and  abuse.   However,  AMC/HGCB  do  not  believe  Section  7  goes  far 
enough  to  end  the  practice,  particularly  in  the  moving  industry. 
The  ICC  Annual  Report  indicates  that  in  calendar  year 
1991  alone  the  ICC  issued  more  than  7,000  brokerage  licenses.   It 
is  unknown  how  many  household  goods  brokers  have  been  licensed  by 
the  ICC  in  recent  years,  but  the  number  is  substantial.   In  the 
moving  business,  brokers  have  become  intermediaries  between 
carriers  and  their  customers.   AMC/HGCB  have  become  aware  that 
some  household  goods  brokers  are  demanding  that  carriers  send 
them  two  transportation  bills  for  each  shipment  transported. 
These  brokers  also  request  that  one  invoice  show  the  full  tariff 
rate  and  the  second  a  discount  off  the  tariff  rate  actually 
agreed  to  by  the  broker  and  carrier.   Of  course,  the  broker  only 
pays  the  carrier's  discounted  invoice.   In  other  instances,  the 
broker  requires  as  a  condition  to  contracting  with  the  carrier 
that  the  carrier  provide  the  broker  with  a  bill  reflecting  a 
discount  which  the  broker  agrees  to  pay,  but  also  requires  that 
the  carrier,  at  a  later  date,  remit  to  the  broker  a  payment  equal 
to  the  difference  between  the  previously  billed  discount  rate  and 
a  lower  discount  that  was  actually  agreed  upon.   For  example,  if 
an  undiscounted  tariff  charge  is  $1,000,  and  a  carrier  and  broker 
agree  that  the  contract  rate  is  $700  (30  percent  discount),  the 
broker  requires  that  the  carrier  provide  an  invoice  reflecting  an 
$800  charge  which  the  broker  pays  and  the  carrier  is  required  to 
subsequently  pay  $100  to  the  broker  by  separate  check.   AMC/HGCB 


409 


7 
will  not  speculate  as  to  all  the  reasons  why  brokers  demand  two 
transportation  bills  on  the  same  transaction;  however,  it  appears 
that  this  is  a  variation  of  the  practice  against  which  Section  7 
of  H.R.  2121  is  aimed.   In  other  words,  the  broker  has  paperwork 
from  the  carrier  which  it  can  show  to  its  own  customer  to  support 
a  transportation  charge  which  is  collected  by  the  broker  but 
which  is  not  the  actual  amount  the  broker  pays  to  the  carrier  for 
the  transportation  performed. 

As  presently  worded,  the  phrase  "any  person  other  than 
the  person  who  is  paying  for  the  transportation  service  and  is 
indicated  on  the  bill  of  lading  or  receipt  as  the  person  paying 
for  such  service"  contained  in  Section  7  would  not  extend  to  the 
broker  situation  described  above.   Although  the  broker  does  not 
ultimately  bear  the  transportation  expense,  the  broker  often  pays 
for  the  transportation  charges  and  appears  on  the  bill  of  lading 
as  the  person  paying  for  such  service,  and,  accordingly,  would 
not  fall  within  the  letter  of  Section  7  although  clearly  within 
the  spirit  of  the  legislation.   AMC/HGCB  request  that  the  follow- 
ing underscored  language  be  added  to  Section  7  to  assure  that  the 
abuses  connected  with  phantom  rates  are  also  terminated  when  a 
broker  is  the  person  requiring  double  billing  or  a  rebate. 

Not  later  than  90  days  after  the  date  of 
the  enactment  of  this  section,  the  Commission 
shall  issue  regulations  prohibiting  a  motor 
carrier  subject  to  the  jurisdiction  of  the 
Commission  under  subchapter  II  of  chapter  105 
of  this  title  from  giving  a  reduction  in  a 
rate  set  forth  in  its  tariff  or  contract  to 
any  person  other  than  the  person  who  is  pay- 
ing for  the  transportation  service  and  is 
indicated  on  the  bill  of  lading  or  receipt  as 
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the  person  paying  for  such  service.   A  broker 
shall  not  be  considered  as  the  person  who  is 
paying  for  the  transportation  service  and  is 
indicated  on  the  bill  of  lading  or  receipt  as 
the  person  paving  for  such  service  if  the 
broker  directly  or  indirectly  collects  pay- 
ment for  transportation  service  from  another 
person. 

Section  8  of  H.R.  2121  would  establish  procedures  for 

the  resolution  of  disputes  related  to  contract  and  common  carrier 

undercharge  claims.   Again,  an  exception  should  be  included  for 

household  goods  carriers  as  follows: 

(d)   RESOLUTION  OF  DISPUTES  RELATING  TO 
CONTRACT  OR  COMMON  CARRIER  CAPACITIES. — If  a 
motor  carrier  (other  than  a  household  goods 
carriers )  subject  to  the  jurisdiction  of  the 
Commission  under  subchapter  II  of  chapter  105 
of  this  title  has  authority  to  provide  trans- 
portation as  both  a  motor  common  carrier  and 
a  motor  contract  carrier  and  a  dispute  arises 
as  to  whether  certain  transportation  is  pro- 
vided in  its  common  carrier  or  contract  car- 
rier capacity  and  the  parties  are  not  able  to 
resolve  the  dispute  consensually ,  the  Commis- 
sion shall  have  jurisdiction  to,  and  shall, 
resolve  the  dispute. 

Section  9  provides  that  the  Secretary  of  Transportation 
shall  enter  into  an  arrangement  with  the  Transportation  Research 
Board  to  conduct  a  study  related  to  various  aspects  of  motor 
carrier  tariff  filings.   AMC/HGCB  do  not  oppose,  in  principle,  a 
study  of  the  nature  described.   However,  AMC/HGCB  maintain  that 
tariffs  filed  with  the  ICC  are  so  clearly  in  the  public  interest 
that  a  study  by  the  Board  would  serve  no  useful  purpose. 

Congress  has  long  recognized  the  unique  aspects  of 
household  goods  transportation  that  calls  for  special  consider- 
ation which  need  only  be  highlighted  here: 


411 


9 

1.  Household  goods  transportation  is  a  high- 
ly specialized  and  personalized  business,  and 
entails  to  an  exceptional  degree  the  necessi- 
ty of  personal  contact  with  the  shipper. 

2.  The  individual  shippers  will  not  utilize 
the  services  of  a  household  goods  carrier 
more  than  a  few  tines  in  his/her  lifetime  and 
the  services  involve  the  transportation  of 

.  the  most  intimate  possessions.   The  individu- 
al shipper  is  fairly  vulnerable  and  unfamil- 
iar with  transportation  requirements  and 
accordingly  is  entitled  to  regulatory  protec- 
tions including  the  protections  afforded  by 
filed  tariffs. 

3.  Unlike  commercial  traffic,  which  is  gen- 
erally prepared  and  packed  for  shipment  by 
the  shipper  and  offered  to  the  carrier  at  a 
loading  dock,  household  goods  requires  the 
rendition  of  numerous  accessorial  services, 
such  as  the  careful  packing  of  fragile  arti- 
cles, the  furnishing  of  wardrobes  for  the 
transportation  of  unpacked  items  of  clothing, 
and  the  protection  in  transportation  of  the 
finished  surfaces  of  furniture. 

4.  The  population  of  the  United  States  is 
widely  distributed  over  a  vast  territory  and 
the  density  per  square  mile  varies  substan- 
tially as  between  the  States.   Conceivably,  a 
family  in  any  city  or  town  may  at  some  time 
desire  to  relocate  to  any  other  city  or  town 
regardless  of  the  location  or  population  of 
the  origin  and  destination  points. 

5.  In  view  of  the  nature  of  household  goods 
movements,  which  are  generally  diffused  and 
nonrepetitive ,  regular  volume  movements  be- 
tween, from,  or  to  fixed  points,  with  oppor- 
tunities to  obtain  a  high  percentage  of  re- 
turn traffic,  are  exceptions  to  the  rule. 

Because  of  the  special  relationship  between  individual 
shippers  and  household  goods  carriers,  the  cumulative  years  of 
regulatory  experience  has  resulted  in  numerous  terms  and  condi- 
tions governing  the  transportation  of  household  goods  that  are 
fair  to  both  carriers  and  shippers.   Such  terms  and  conditions 
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have  been  promulgated  and  enforced  by  the  ICC,  have  been  found  to 
be  reasonable  and  have  been  reduced  to  tariff  form.   Since  filed 
tariffs  have  the  force  and  effect  of  law,  both  individual  ship- 
pers and  carriers  are  protected.   Elimination  of  the  tariff 
filing  requirement  on  household  goods  shipments  could  easily 
expose  carriers  and,  more  importantly,  shippers  to  unreasonable 
practices. 

HGCB  also  acts  as  the  tariff  publishing  agent  for  the 
Household  Goods  Carriers'  Mileage  Guide  which  is  used  by  its 
2,000  members  as  well  as  approximately  12,000  non-household  goods 
carriers  for  the  determination  of  mileages  used  in  the  computa- 
tion of  charges  based  on  mileage  rates.   Before  specifically 
addressing  the  benefits  of  filing  the  HGCB  Mileage  Guide  in 
tariff  form,  a  short  explanation  of  the  formulation  of  the  Guide 
is  appropriate. 

The  mileages  contained  in  the  HGCB  Mileage  Guide  are 
developed  from  scientific  and  objective  measures  and  are  the 
product  of  studies  performed  by  Rand  McNally  &  Company,  the 
leading  cartographer  in  the  world.   The  procedures  Rand  McNally 
employs  to  determine  mileages  are  based  on  the  use  of  routes  and 
highways  that  can  be  safely  traveled  by  the  general  configuration 
of  truck  equipment  operated  at  the  time  of  development  of  each 
new  HGCB  Mileage  Guide  edition,  recognizing  certain  federal  and 
state  weight,  height,  and  width  restrictions.   For  factual  input 
on  road  construction  and  maintenance.  Rand  McNally' s  professional 
cartographers  maintain  relationships  with  some  3,000  federal, 
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state  and  local  government  agencies  (state  departments  of  trans- 
portation, planning  departments,  state  police  and  similar  organi- 
zations). In  addition,  comments  are  solicited  from  Mileage  Guide 
users  as  one  more  source  of  helpful  information  so  that  the  HGCB 
Mileage  Guide  is  as  accurate  as  professionally  possible.  Final- 
ly, use  of  mileages  in  the  Guide  produces  the  shortest  available 
highway  mileages  suitable  for  truck'transportation. 

AMC/HGCB  submit  that  there  is  no  dispute  that  having  an 
objective  and  accurate  mileage  publication  is  in  the  public 
interest  and  is  essential  to  the  flow  of  commerce  based  on  the 
use  of  mileages.   This  is  evident  from  the  fact  that  almost  all 
in  the  shipping  community  who  use  mileages  as  an  ingredient  in 
the  calculation  of  rates  rely  on  the  HGCB  Guide.   In  fact,  the 
Department  of  Defense  and  the  General  Services  Administration 
also  require  that  HGCB  Guide  mileages  be  used  in  connection  with 
the  transportation  of  government  freight. 

Once  it  is  conceded  that  having  a  standard  publication 
containing  accurate  mileages  is  beneficial  to  the  nation's 
commerce,  the  conclusion  that  such  publication  should  be  in 
tariff  form  logically  follows.   As  pointed  out  above,  tariffs 
have  the  force  and  effect  of  law.   Accordingly,  shippers  and 
carriers  who  agree  to  the  mileages  in  the  Guide  are  bound  by  them 
and  cannot  avoid  their  application.   More  importantly,  the  tariff 
system  is  fundamental  to  the  continuing  task  of  publication  of 
accurate  mileages.   Research  on  highway  truck  mileages  is  an 
ongoing  project.   HGCB  publishes  a  revised  Mileage  Guide  approxi- 
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mately  every  three  years.   Thus,  if  the  mileage  between  point  A 
and  point  B  is  shortened  by  50  miles  because  of  new  highway 
construction  or  upgrading  of  the  routes  involved,  the  shorter 
mileage  is  published  in  the  new  Guide.   Hence,  through  tariff 
publication,  the  new  accurate  mileages  come  into  use  in  commerce 
automatically.   If  a  route  is,  in  fact,  50  miles  shorter,  ship- 
pers should  not  pay  rates  based  on  the  outdated,  longer  distance. 

As  noted,  the  mileages  in  the  H6CB  Guide  are  the 
product  of  continuing  ongoing  research,  which,  like  everything 
else,  costs  money.   Without  the  ICC's  tariff  rules  and  carrier 
participation  requirements,  there  would  be  no  private  funding  to 
support  the  necessary  research,  and  it  is  unlikely  in  these  times 
that  public  funding  would  be  made  available.   By  assessing  a 
nominal  fee  on  carrier  participants  to  the  Guide,  it  is  periodi- 
cally revised  to  the  benefit  of  all  commerce. 

AMC/HGCB  maintain  that  the  benefits  derived  from  the 

filing  of  household  goods  tariffs  and  Mileage  Guide  Tariffs  are 

so  evident  that  Congress  can  reach  this  conclusion  without  a 

study  by  the  Transportation  Research  Bureau.   Accordingly, 

Section  9  of  H.R.  2121  should  be  amended  to  exclude  matters 

related  to  household  goods  carriers  by  adding  the  following 

sentence  at  the  end  of  that  Section: 

The  study  conducted  by  the  Transportation 
Research  Board  directed  in  Section  (A)(1) 
through  (4)  shall  not  include  household  goods 
carriers  regulated  by  the  Interstate  Commerce 
Commission  under  Chapter  107  of  Title  49, 
United  States  Code. 
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II.   H.R.  2021,  The  Undercharge 

Settlement  and  Amnesty  Act  of  1993 

H.R.  2021  parallels  H.R.  2121  in  that  it  sets  forth 

various  sections  designed  to  address  the  undercharge  issue.   Like 

H.R.  2121,  Section  3  of  H.R.  2021  provides  for  a  household  goods 

exception  —  "when  an  undercharge  claim  is  made  by  a  motor 

carrier  of  property  (other  than  a  household  goods  carrier) 

.  .  .  ."   However,  H.R.  2021  also  does  not  follow  through  by 

Including  a  household  goods  carrier  exception  in  subsequent 

provisions.   Thus,  for  clarity,  in  Section  (f)(1)(B),  "(other 

than  a  household  goods  carrier)"  should  be  added  after  the  word 

"carrier";  in  Section  (f)(4)(A),  "(other  than  a  household  goods 

carrier)"  should  be  added  after  the  word  "carrier";  in  Section 

(f)(5)  "other  than  shipments  of  household  goods"  should  be  added 

after  the  word  "property";  in  Section  (f)(7)(B)  "(other  than  a 

household  goods  carrier's  tariff)"  should  be  inserted  after  the 

word  "tariff";  in  Section  (f)(7)(c)  "(other  than  household  goods 

carrier")  should  be  inserted  after  the  word  "carrier";  in  Section 

4(a)  "(other  than  a  household  goods  carrier")  should  be  inserted 

after  the  word  "carrier";  in  Section  5(a)  "other  than  household 

goods  carriers"  should  be  added  after  the  word  "carrier"  in  new 

Section  11712(a);  and  in  Section  7  "(other  than  a  household  goods 

carrier" )  should  be  added  after  the  word  "carrier"  in  new  Section 

10767.   Finally,  in  Section  8,  a  new  Section  10768(3)  reading  as 

follows  should  be  inserted  for  the  reasons  set  forth  in  the 

discussion  of  Section  7  of  H.R.  2121. 
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(3)   A  broker  shall  not  be  as  a  person  who  is 
paying  for  the  transportation  service  and  is 
indicated  on  the  original  bill  of  lading  as 
the  person  paying  for  such  service  in  ( 1 ) 
above  if  the  broker  directly  or  indirectly 
collects  payment  for  transportation  service 
from  another  person. 

III.  H.R.  1710  Negotiated  Rate  Amendments  of  1993 

H.R.  1710,  tracks  H.R.  2121  and  2021  in  also  proposing 
legislation  designed  to  address  undercharge  situations.   Section 
2  of  H.R.  1710  provides  for  a  household  goods  carrier  exception. 
However,  H.R.  1710,  like  H.R.  2121  and  2021,  does  not  include  the 
household  goods  exception  in  other  sections  contained  in  the 
bill.   For  the  reasons  previously  stated.  Section  3(a)  and 
Section  4  should  contain  a  household  goods  exception  and  Section 
5  should  be  amended  to  provide  that  household  goods  carriers  need 
not  include  the  names  of  their  customers  in  tariffs  filed  with 
the  Commission. 

IV.  Conclusion 

AMC  and  HGCB  appreciate  the  effort  to  achieve  an 
equitable  solution  to  the  undercharge  issue  but  strongly  urge 
that  any  legislation  enacted  set  forth  a  household  goods  carrier 
exception  throughout  the  bill.   In  addition,  AMC/HGCB  support 
Section  7  of  H.R.  2121  designed  to  correct  abuses  arising  from 
the  use  of  "phantom  rates"  but  believe  that  the  legislation  must 
include  a  provision  preventing  the  use  of  such  rates  by  brokers. 
Finally,  AMC/HGCB  urge  that  any  bill  enacted  exclude  household 
goods  carriers  from  the  study  to  be  conducted  by  the  Transporta- 
tion Research  Board.   The  rates  filed  by  HGCB  relating  to  house- 
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hold  goods  tariffs  and  Mileage  Guide  tariffs  are  clearly  in  the 
public  interest  and  a  further  study  to  establish  that  point  would 
serve  no  useful  purpose. 

Respectfully  submitted, 


HARBISOf 

esident 
American  Movers  Conference 
Household  Goods  Carriers' 

Bureau,  Inc. 


71-134  0-93-16 
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Mmujactiimfi:  Ik  Kej  to  Emomk  Growth 


/  U.S.  manufacturing's  direct  share  of  the  Gross  Domestic 
Product  (GDP)  has  averaged  more  than  21  percent  since 
World  War  II.  And  nearly  half  of  economic  activity 
depends  indirectly  on  manufacturing. 

/  U.S.  manufacturing  productivity  growth  averaged  3 
percent  during  the  1980s,  compared  with  almost  zero 
growth  in  the  rest  of  the  U.S.  economy. 

/  U.S.  manufacturing  exports  have  been  the  single  main 
source  of  strength  in  the  current  economy  — 
contributing  30  percent  to  40  percent  of  the  nation's 
economic  growth  since  1987. 

/  Each  $1  billion  of  exports  creates  20,000  new  jobs. 
Since  1985,  exports  have  saved  4  million  jobs  in  the 
U.S.  communities. 

/  Manufacturing  jobs  on  average  pay  15  percent  more 
than  jobs  elsewhere  in  the  economy. 

/  Manufacturing  provides  the  bulk  of  technological 
advances  and  innovation  for  the  economy. 
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EXECUTIVE  SUMMARY 

In  this  statement,  the  NaticMud  Association  of  Manufacturers  expresses  its  strong 
support  for  H.R.  2121,  the  Negotiated  Rates  Act,  as  a  reasonable  compromise  to  resolve  the 
undercharge  crisis.   H.R.  2121  would  declare  that  efforts  to  collect  for  the  difference 
between  an  unfiled  negotiated  rate  and  the  rate  on  file  with  the  Interstate  Commerce 
Commission  is  an  unreasonable  practice  for  shipments  occurring  prior  to  Sq>tember  30,  1990 
(approximately  three  months  following  the  Supreme  Court's  Maislin  ruling).  For  shipments 
after  that  date,  H.R.  2121  allows  the  shipper  to  elect  to  use  regulatory  procedures  to 
challenge  the  collection  or  to  settle  at  S,  10  or  IS  percent  of  the  balance  depending  on  the 
size  of  the  shipper  and  the  type  of  shipment  It  also  holds  shippers  harmless  for  negotiated 
rates  filed  with  customer  account  codes  and  allows  the  ICC  to  determine  the  validity  of 
contracts. 

The  NAM  also  strongly  emphasizes  that  <Hily  the  elimination  of  tariff-filing 
requirements  will  solve  the  problem  of  future  undercharge  collections. 
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STATEMENT  OF 
THE  NATIONAL  ASSOCIATION  OF  MANUFACTURERS 

to  the 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

of  the 

COMMITTEE  ON  PUBUC  WORKS  AND  TRANSPORTATION 

on 

NEGOTIATED  RATES  FOR  FREIGHT  TRANSPORTATION 
June  15,  1993 


Mr.  Chairman,  members  of  the  Subcommittee,  the  National  Association  of 
Manufacturers  appreciates  this  opportunity  to  provide  a  statement  on  proposed  legislative 
relief  for  the  crisis  resulting  from  attempted  collections  of  trucking  undercharges.   The  NAM 
would  like  to  lend  its  strong  support  for  swift  passage  and  enactment  of  H.R.  2121,  the 
Negotiated  Rates  Act,  or  H.R.  1710,  the  Negotiated  Rates  Amendments  of  1993. 

As  you  know,  the  problem  arises  when  a  motor  carrier  fails  in  its  obligation  to  file  a 
negotiated  rate  with  the  Interstate  Commerce  Commission  (ICQ  and  then  it  or  a  successor 
entity  (such  as  a  bankruptcy  estate)  bills  the  shipper  for  the  difference  between  the  rate 
negotiated,  billed  and  paid  and  the  filed  rate.   In  nearly  all  other  industries,  these  collection 
efforts  would  be  dismissed  as  unreasonable.    Unfortunately,  because  of  the  statutory  wording 
of  the  Interstate  Commerce  Act,  the  Supreme  Court  has  ruled  that  these  attempts  are  not  only 
legal  but  mandatory. 

The  National  Association  of  Manufacturers  opposed  the  compromise  in  the  Motor 
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Carrier  Act  of  1980  that  allowed  for  die  continuatioa  of  tariff-filing  requirements.   When  this 
compromise  was  conceived,  the  NAM  was  concerned  that  some  motor  carriers  may  not  be 
completely  faithful  in  filing  discounted  rates.   In  1986,  when  the  undercharge  crisis  was  still 
in  an  embryonic  stage,  the  NAM  again  warned  in  a  statement  before  the  Soiate  Committee 
on  Commerce,  Science  and  Transportation  that  "under  current  law  if  a  carrier  fails  to  [file  a 
negotiated  rate]  the  shipper  is  liable  for  the  established  rate.'   As  the  current  undercharge 
crisis  progressed  to  infancy  in  the  late  1980s,  the  NAM  sought  legislative  relief  to  statutorily 
allow  the  ICC  to  declare  that  failure  to  file  n^otiated  rates  and  then  attempting  to  collect  for 
the  difference  between  what  was  paid  and  the  amount  on  file  was  an  unreasonable  practice. 
Now  that  the  crisis  has  reached  maturity,  the  NAM  implores  Congress  to  resolve  the  issue  as 
soon  as  possible. 

The  NAM  greatly  appreciates  the  commitment  demonstrated  so  far  in  the 
103rd  Congress  for  a  resolution  to  the  crisis  by  the  House  of  Rq>resentatives.   In  particular, 
Mr.  Chairman,  we  thank  you  for  conducting  this  hearing  so  early  in  the  session  and 
encourage  Subcommittee  and  fiill  committee  action  by  the  August  district  work  period.  The 
NAM  also  recognizes  the  efforts  by  Public  Works  and  Transportation  Conunittee  Chairman 
Norman  Mineta  and  ranking  minority  member  Bud  Shuster  in  olHering  H.R.  2121  and 
H.R.  1710,  respectively. 

The  NAM  prefers  the  solution  offered  by  H.R.  1710  as  the  cleanest  resolution  to  the 
undercharge  problem.   Simply  put,  it  directly  overturns  the  Supreme  Court  decision  in 
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Maislin  Industries  v.  Primary  Steel,  110  S.Ct.  2759  (1990),  by  allowing  the  ICC  to  declare 
that  collection  efforts  are  an  unreasonable  practice  where  the  carrier  failed  in  its  obligation  to 
file  the  negotiated  rate.   But,  while  H.R.  2121  is  not  as  favorable  to  shippers  as  H.R.  1710, 
the  NAM  realizes  the  necessity  to  compromise  on  this  matter  and  firmly  believes  that  the 
Chairman's  bill  offers  a  settlement  that  is  reasonably  balanced  for  all  parties  concerned.   On 
the  other  hand,  H.R.  2021,  the  Undercharge  Settlement  and  Amnesty  Act,  offered  by 
Representative  William  Lipinski,  is  completely  unacceptable  to  NAM's  membership  since  it 
is  nothing  more  than  a  reregulatory  measure  in  the  guise  of  an  undercharge  relief  bill.  The 
remainder  of  this  statement  will  concentrate,  therefore,  on  the  particulars  of  H.R.  2121. 

The  choice  of  dates  for  determining  liability  is  one  of  the  most  intriguing  aspects  of 
Chairman  Mineta's  compromise.   In  designating  September  30,  1990,  as  the  date  of 
demarcation  in  Section  2(e)  for  the  alternative  procedure  for  resolving  disputes,  H.R.  2121 
recognizes  the  legal  and  regulatory  climate  prior  to  the  Maislin  decision:  that  the  ICC  had 
labeled  such  action  an  unreasonable  practice  and  that  only  the  U.S.  Court  of  Appeals  for  the 
Fourth  Circuit  had  determined  that  the  ICC  did  not  have  the  authority  to  make  such  a 
determination.   It  was  quite  logical,  therefore,  for  the  average  business  owner  to  believe  that 
attempts  to  collect  undercharges  were  as  illogical  as  they  appeared.    Unfortunately,  as  has 
been  noted,  the  Supreme  Court  -  relying  on  strict  statutory  construction  -  agreed  with  the 
fourth  circuit.   Since  H.R.  2121  exposes  all  other  cases  (including  those  in  the  future)  to 
liability,  however,  the  NAM  considers  the  choice  of  this  date  as  a  major  concession  to  those 
who  believe  that  motor  carriers  and  successor  estates  are  morally  as  well  as  legally  entitled 
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to  differential  payments  de^te  die  fiact  that  liability  arises  through  no  foult  of  the  shipper. 

For  diose  cases  occurring  after  September  30,  1990,  H.R.  2121  allows  die  shipper  to 
elect  to  either  challenge  the  collection  through  r^idatory  procedures  or  to  use  a  streamlined 
setdement  procedure.   Again,  while  the  NAM  emphasizes  that  shippers  should  not  be  held 
liable  at  all  since  exposure  is  due  to  the  inaction  of  the  carrier,  this  also  reflects  a  reasonable 
compromise.   Either  ten  percent  or  fifteen  pCTcent  of  the  apphcablt  outstanding  amount 
(depending  on  whether  the  shipment  was  truckload  or  less-than-truckload)  will  in  most  cases 
be  far  less  expensive  than  current  legal  charges.   The  NAM  does,  however,  strongly  object 
to  making  small  businesses,  charities  and  public  warehouses  liable  for  five  percoit  and 
believes  that  the  House  should  follow  the  Spate's  lead  in  holding  these  organizations 
harmless.   Even  five  percent  would  impose  an  unfair  hardship  on  these  organizations,  which 
possess  neither  the  resources  nor  expertise  to  ensure  that  negotiated  rates  are  filed  properly. 

The  NAM  appreciates  that  the  Section  2  election  procedures  provide  for  a  stay  of 
payment  until  resolution  and  allow  the  shippCT  to  challenge  the  reasonableness  of  the  alleged 
rate  with  the  ICC.  The  association  is  dis^)pointed,  however,  that  Section  2(a)  is  limited  to  a 
24-month  time  frame.  This  will  necessitate  almost  immediate  congressional  re-action  and  the 
NAM  urges  Uiat  die  change  be  made  permanrat,  at  least  until  filing  requirements  are  done 
away  with. 

A  further  change  to  consider  to  Section  2  would  be  to  include  non-bankrupt  carriers. 
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While  undercharge  collection  efforts  have  been  limited  almost  exclusively  to  bankruptcy 
estates,  the  subcommittee  needs  to  bear  in  mind  that  there  is  a  very  real  possibility  that  a 
non-bankrupt  carrier  may  still  make  use  of  the  Maislin  ruling. 

The  NAM  supports  allowing  the  ICC  to  determine  the  validity  of  a  contract's 
existence  since  it  is  the  designated  expert  government  agency.   We  oppose,  however,  the 
provisions  requiring  that  all  future  contracts  be  in  writing. 

As  to  Section  7,  dealing  with  so-called  "phantom  rates,"  the  NAM  only  notes  that  the 
proposed  penalties  are  overly  severe  and  should  be  reduced. 

The  NAM  sti-ongly  supports  the  provisions  of  SecticMi  5.   These  would  relieve  the 
shipper  of  liability  for  alleged  undercharges  simply  because  the  carrier  had  used  an  account 
code  rather  than  the  shipper's  name  when  the  negotiated  rate  was  filed.  The  NAM  suggests 
an  amendment,  however,  to  state  expliciUy  that  shippers  are  not  to  blame  for  the  failure  of  a 
motor  carrier  to  adhere  to  its  obligation  not  to  use  a  numerical  or  alpha  account  code. 

If  it  weren't  so  financially  serious,  the  current  legal  theory  that  shippers  are  somehow 
responsible  because  a  carrier  chose  to  use  a  pseudonym  in  the  rate  filing  would  be  laughable. 
It  is,  however,  ironic  that  the  carriers  and  tariff  bureaus  defend  tariff-filing  requirements  by 
saying  that  they  protect  the  shipper,  but  then  they  do  what  they  can  to  hide  their  customers 
from  each  other  through  the  use  of  account  codes. 
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In  fact,  hearings  before  this  subconunittee  in  1992  made  a  strong  case  for  the 
elimination  of  tariff-filing  requirements.  The  NAM,  therefore,  sees  no  need  for  the  proposed 
Transportation  Research  Board  study.  Should  Congress  decide  that  such  a  lepon  is 
necessary  before  ending  this  anachronism,  however,  the  NAM  notes  that  18  months  is  much 
longer  than  is  necessary  for  the  document's  compilation  because  of  all  of  the  information  that 
is  readily  available. 

Finally,  die  NAM  would  like  to  observe  that  unless  and  until  tariff-filing  requirements 
are  eliminated,  the  problem  of  undercharges  will  continue.  H.R.  2121  at  least  provides  for 
an  amelioration  of  the  shipper's  liability  once  an  undercharge  is  allied.  Congress  must 
commit  itself  to  ending  filing  requirements  before  it  can  claim  to  have  completely  resolved 
die  problem. 
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NATIONAL  PRIVATE  TRUCK  COUNCtt^^ 

Suite  720.  1320  Braddock  Place,  Alexandria,  VA  22314 
Phone  703-683-1300    ■     Fax:703-683-1217 


June   28,    1993 


The  Honorable  Nick  Joe  Rahall  II 

Chairman,  Subcommittee  on  Surface  Transportation 

U.S.  House  of  Representatives 

B376  Rayburn  House  Office  Building 

Washington,  D.C.   20515 

Re:  H.R.  2121,  H.R.  1710  and  H.R.  2021,  Legislation  on 
Negotiated  Motor  Carrier  Freight  Rates;  Statement  for  the 
Record 

Dear  Mr.  Rahall; 

Please  accept  this  statement  of  the  National  Private  Truck  Council 
(NPTC)  for  inclusion  in  the  record  of  the  Subcommittee's  hearing 
on  legislation  regarding  negotiated  motor  carrier  freight  rates 
held  June  15,  1993. 

NPTC  is  the  national  organization  of  manufacturers,  retailers, 
distributors  and  service  companies  which  operate  corporate  truck 
fleets  to  service  their  companies'  transportation  needs.  Private, 
or  corporate,  truck  fleet  operators  transport  56  percent  of  all 
commercial  truck  tonnage  in  the  United  States,  operate  at  least  80 
percent  of  commercial  vehicles,  and  haul  raw  materials, 
manufactured  products  and  provide  essential  services  over  48 
billion  miles  of  highway  each  year. 

As  private  motor  carriers,  the  members  of  NPTC  are  both  shippers 
and  carriers,  and  therefore  have  the  unique  perspective  of  viewing 
the  freight  tariff  undercharge  crisis  as  both  users  and  providers 
of  transportation  services.  Because  our  membership  cuts  across  a 
broad  spectrum  of  American  industry,  we  are  also  aware  of  the 
devastation  this  issue  continues  to  visit  upon  businesses  of  all 
sizes  and  kinds. 

Simply  put,  this  situation  must  be  resolved.  A  problem  originally 
estimated  to  cost  a  total  of  $200  million,  and  then  $27  billion, 
is  now  estimated  by  the  Interstate  Commerce  Commission  (ICC)  to 
cost  American  businesses  $32  billion.  Much  of  this  cost  is  passed 
on  to  consumers,  raising  the  costs  of  goods  and  services,  and 
undermining  the  competitiveness  of  American  businesses.  At  a  time 
when  concern  over  new  taxes  and  national  health  care  makes 
businesses  cautious  about  investing  in  plants,  equipment  and  new 
hires,  the  undercharge  crisis  lends  yet  another  element  of 
uncertainty  to  investment  decision  making. 
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June  28,  1993 

Before  the  SubcoBBittee  are  three  bills  which  purport  to  deal  with 
the  undercharge  problem:  H.R.  2121,  introduced  by  Representatives 
Nineta  and  Shuster;  H.R.  1710,  introduced  by  Representative 
Shuster;  and,  H.R.  2021,  introduced  by  Representative  Lipinski. 
NPTC  believes  that  the  Shuster  bill,  H.R.  1710  offers  the  cleanest, 
fairest  and  most  reasonzible  solution.  H.R.  1710  would  directly  and 
clearly  overturn  the  Supreme  Court  decision  in  Maislen  Industries 
v.  Primarv  Steel.  110  S.Ct.  2759  (1990),  by  allowing  the  ICC  to 
declare  that  efforts  to  collect  undercharge  payments  are  an 
"unreasonable  practice"  where  the  carrier  has  failed  in  its 
obligation  to  file  the  negotiated  rate.  Mr.  Shuster  deserves  much 
credit  for  coming  forward  with  this  important  legislation. 

The  Lipinski  bill,  H.R.  2021,  on  the  other  hand,  is  completely 
unaccepteUsle  to  MPTC's  members.  This  measure  is  an  effort  to  re- 
regulate  the  trucking  industry  and  offers  no  undercharge  relief. 
To  the  contrary,  it  would  place  businesses  confronted  with 
undercharge  claiBis  in  a  worse  position  than  exists  under  current 
law.  Shippers  now  have  a  lawful  defense  against  virtually  all 
current  undercharge  claims.  Vfhere  settlement  occurs,  the  amount 
is  generally  significantly  less  than  the  amount  (35  percent  of  the 
alleged  claiml)  mandated  in  H.R.  2021. 

In  addition,  H.R.  2021  would  require  that  contracts  between 
shippers  and  carriers  specify  "distinct  operational  needs."  This 
extremely  dangerous  and  ill-advised  language  would  be  the  subject 
of  endless  legal  interpretation  and  is  apparently  intended  to 
require  that  a  carrier  assign  vehicles  for  the  exclusive  use  of  a 
contacting  shipper.  This  would  be  murderous  to  transportation 
efficiency  and  artificially  drive  up  the  costs  of  contact  carriage. 
NPTC's  members  have  nothing  to  gain,  and  much  to  lose,  from  the 
Lipinski  bill. 

As  stated  above,  NPTC  believes  that  H.R.  1710  represents  the  best 
solution  to  the  undercharge  crisis.  However,  we  recognize  the 
Mineta-Shuster  bill,  H.R.  2121,  as  a  bipartisan  compromise  which 
offers  significant  relief  to  shippers  and  is  worthy  of  our  general 
support.  As  everyone  knows,  agreement  among  the  parties  on  this 
issue  has  been  elusive.  Chairman  Mineta  should  be  applauded  for 
his  tireless  efforts  to  get  the  International  Brotherhood  of 
Teamsters,  the  representatives  of  the  employee  pension  funds,  the 
collection  agents,  the  shippers,  the  brokers  and  the  motor  carriers 
to  negotiate  a  settlement.  When  these  efforts  ultimately  proved 
futile,  Chainuui  Mineta  showed  leadership  and  courage  in  crafting 
a  bipartisan  compromise. 

He  believe  that  H.R.  2121  should,  however,  be  eunended  to  eliminate 
those  provisions  which  would  serve  to  partially  re-regulate 
trucking.  First  of  all,  the  contract  provisions  represent  an  Page 
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unnecessary  and  unwise  government  intrusion  into  business 
agreements  and  may  provide  a  trap  for  unwary  businesses,  who  may 
once  again  find  themselves  subject  to  undercharge  claims;  this  time 
for  failure  to  comply  with  contract  provisions  they  either  don't 
know  exist,  or  which  are  subject  to  conflicting  interpretation. 

Secondly,  NPTC  recommends  that  the  provision  prohibiting  off-bill 
discounting  be  eliminated.  This  issue  comes  under  ICC 
jurisdiction,  and  the  Commission  is  currently  engaged  in  a  formal 
public  proceeding  to  investigate  whether  undisclosed  off-bill 
discounts  are  unreasonable  or  unlawful.  (Ex  Parte  No.  Mc-180  (Sub- 
No.  2)).  This  proceeding  should  be  allowed  to  run  its  normal 
course,  and  a  determination  made  based  on  the  ICC's  fact  finding 
and  public  comment.  If  at  that  time,  the  Subcommittee  continues  to 
feel  that  the  situation  has  been  inadquately  addressed,  and 
remedial  legislation  is  needed,  this  should  be  crafted  with  ICC 
consultation. 

Finally,  NPTC  supports  the  technical  amendments  contained  in 
Appendix  A  of  the  National  Industrial  Transportation  League's 
testimony  submitted  to  this  subcommittee  on  June  15,  1993. 

We  wish  to  make  clear  that  we  view  H.R.  2121  as  a  product  of 
political  compromise,  which  offers  significant,  but  far  from  total, 
relief  to  our  members.  We  support  it,  with  the  suggested 
amendments,  as  a  viable  political  remedy.  However,  any  movement 
away  from  relief,  (and  toward  the  Lipinski  bill)  is  unlikely  to  be 
acceptable  to  our  members. 

Thank  you  for  the  opportunity  to  comment  on  this  important  issue. 

Sincerely 


Earl  B.  Eisenhart 

Vice  President  for  Government  Affairs 
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June  28,  1993 
BY  OVERNIGHT  MAIL 


The  Honor2U)le  Nick  Joe  Rahall,  II 
Chairman,  Surface  Transportation 

Subcosuaittee 
U.S.  House  of  Representatives 
Rayburn  House  Office  Building,  Suite  2269 
Washington,  DC  20515 


Re: 


Negotiated  Rates,  Shipping  Undercharges; 
H.R.  1710,  H.R.  2021,  and  H.R.  2121 


Dear  Congressman  Rahall: 

Enclosed  herewith  is  a  copy  of  a  letter  I  have  today  sent  to 
Congressman  Norman  Y.  Mineta  which  addresses  many  of  the  points 
and  concerns  raised  by  Mr.  Mineta  at  your  Surface  Transportation 
Subcommittee  hearing  being  held  on  June  15,  1993,  and  which  seeks 
to  correct  the  record  made  at  that  hearing  in  statements  by 
representatives  of  shipper  interests  and  the  Interstate  Commerce 
Commission. 

I  ask  that  a  copy  of  my  letter  to  Chairman  Mineta  be  made  a 
part  of  the  record  of  the  June  15  hearing,  and  I  am  sending  a 
copy  thereof  with  a  copy  of  the  letter  to  Mr.  Joseph  A.  Italiano 
for  that  purpose. 

Thank  you  for  having  conducted  the  June  15  hearing  on  this 
important  legislation,  and  for  MO\jr  continuing  interest  in 
arriving  at  a  fair  and  workable/legislative  solution  to  the 
matter. 


Olysi^ 
P*I*E 


Trustee 
Holding  Corporation  f/k/a 
lationwide.    Inc. 


LTW/cw 

cc:     Joseph  A.    Italiano 


P'I'E  NATIONWIOE.  IMC.  •  P.O.  Box  Z3938,  Jacksonville.  FL  32241-3938  •  (904)  731-0580 
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June  28,  1993 
BY  OVERNIGHT  MAIL 


The  Honorable  Norman  Y.  Mineta 
Chairman,  Committee  on  Public 

Works  and  Transportation 
U.S.  House  of  Representatives 
Rayburn  House  Office  Building,  Suite  2165 
Washington,  DC  20515 

Re:   Negotiated  Rates,  Shipping  Undercharges; 
H.R.  1710,  H.R.  2021,  and  H.R.  2121 

Dear  Mr.  Chairman: 

I  write  in  my  capacity  as  Chapter  7  Trustee  in  bankruptcy 
for  P*I*E  Nationwide,  Inc.  ("P*i*e").   You  may  recall  that  I 
testified  before  your  Surface  Transportation  Subcommittee  at  the 
hearing  on  freight  undercharge  issues  held  in  February  of  1992. 

One  significant  purpose  of  this  letter  is  to  highlight 
quickly  the  inaccuracies  and  to  correct  the  record  made  recently 
during  the  Surface  Transportation  Subcommittee  hearings  chaired 
by  Congressman  Rahall,  on  June  15,  1993,  and  to  expose  the 
misinformation  and  misperceptions  sought  to  be  created  by  the 
shipper  interests  and  the  Interstate  Commerce  Commission  in  their 
testimony  before  the  Committee  on  that  day. 

It  is  important  at  the  outset  to  understand  why  the  ICC  and 
the  large  shipper  interests  have  come  to  Congress  for  a  bail-out. 
Congress  originally  created  the  filed  rate  doctrine  and  has 
repeatedly  chosen  to  preserve  it  despite  the  ICC's  apparent 
preference  for  total  deregulation  of  the  trucking  industry. 
During  the  1980s  the  ICC  treated  the  Motor  Carrier  Act  of  1980  as 
a  license  to  deregulate  the  industry  and  to  ignore  the  filed  rate 
doctrine.   It  did  this  by  allowing  motor  carriers  to  negotiate 
private  deals  with  shippers  -  deals  not  disclosed  to  the  public 
generally  or  even  to  other  shippers  and  carriers.   The  rationale 
advanced  by  the  ICC  for  this  policy  was  that  deregulation  had 
effectively  repealed  the- filed  rate  doctrine.   The  Supreme  Court 
dispelled  that  notion  in  its  Maislin  decision,  holding  that 
Congress  had  not  repealed  the  filed  rate  doctrine  by  passage  of 
the  Motor  Carrier  Act,  and  struck  down  the  ICC's  policy  allowing 
negotiated  rates.   Congress  evidently  agreed,  for  it  has  allowed 
the  filed  rate  doctrine  to  stand  subsequent  to  Maislin. 

Both  before  and  even  subsequent  to  Maislin  the  ICC  has 
continued  to  search  for  ways  to  circumvent  the  intent  of 


P'I'E  Nationwide,  Inc.  •  P.O.  Box  23938,  Jacksonville,  a  32241-3938  •  (904)  731-0580 
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Congress.   One  early  attempt  was  to  allow  secret  shipper  coded 
rates.   The  effect  of  the  secret  coded  rates  is  the  same  as  that 
of  the  negotiated  rates  struck  down  in  Maislin  -  it  allows  motor 
carriers  to  avoid  their  responsibilities  under  the  filed  rate 
doctrine.   Now,  the  ICC  and  the  large  shipper  interests  are 
seeking  to  avoid  enforcement  of  the  filed  rate  doctrine  through 
legislation.   Over  the  course  of  more  than  a  decade,  the  ICC  has 
flouted  judicial  rulings  and  affirmatively  issued  regulations 
that  ignored  the  law  and  encouraged  secret  rate-making  and 
discriminatory  freight  rates.   Shippers,  primarily  big  shippers, 
benefitted;  and  literally  hundreds  of  motor  carriers  paid  for 
these  benefits  and  went  into  bankruptcy  and/or  out  of  business. 
Now,  the  shippers  desperately  want  to  hold  onto  their  ill  gotten 
gains,  and  the  ICC  wants  to  make  it  appear  that  its  prior 
derelictions  of  duty  were  proper;  and  the  methodology  they  have 
chosen  to  these  ends  is  to  make  trustees  in  bankruptcy  and  other 
representatives  of  failed  motor  carriers  out  to  be  the  "heavies" 
in  undercharge  collection  matters.   Nothing  could  be  farther  from 
the  truth. 

In  my  capacity  as  P*I*E  trustee,  I  seek  compliance  with  the 
law  —  the  filed  rate  doctrine.   I  represent  all  of  the  more  than 
35,000  creditors  of  P*I*E,  the  vast  majority  of  whom  are  small 
businessmen  and  women  and  former  employees  who  supplied  labor  or 
materials  to  this  motor  carrier  during  its  operating  existence. 
By  far  the  largest  category  of  P*I*E  creditors,  this  group  of 
small  businesses  and  former  employees  has  no  hope  of  receiving 
any  additional  distribution  from  the  bankruptcy  if  I  am  blocked 
from  collecting  undercharge  claims;  and  the  former  shippers  who 
thrived  on  the  illegal  and  unlawful  rates  that  hastened  the  day 
of  PIE'S  bankruptcy,  and  who  now  refuse  to  pay  the  full  legal  and 
lawful  tariff  charges  which  are  due,  seek  once  again  to  be  the 
winners.   And  because  it  serves  the  ICC's  purpose,  to  obfuscate 
how  the  undercharge  mess  came  about,  it  supports  the  shippers' 
efforts  to  engineer  a  legislative  bail-out. 

The  entire  spectrum  of  the  undercharge  controversy 
transcends  issues  of  right  or  wrong  between  trustees  and 
shippers.   Each  side  can  claim  some  moral  high  ground,  and 
compromise  should  be  the  order  of  the  day  in  seeking  a 
legislative  solution.   But  that  compromise  must  be  fair,  and  in 
its  economic  result  must  recognize  that  both  sides  have 
legitimate  constituencies,  both  sides  legitimately  can  argue  the 
equities,  and  that  the  arguments  of  both  sides  have  merit.   For 
that  reason,  and  because  of  my  fiduciary  duty  to  marshall  all 
assets  of  the  P*I*E  estate  for  the  benefit  of  its  creditors,  I 
endorse  H.R.  2021,  the  Lipinski  Bill. 
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The  ICC  and  shipper  representatives  testifying  before  you 
and  the  Subcommittee  on  June  15  in  support  of  your  bill,  H.R. 
2121,  have  materially  misrepresented  the  scope  and  magnitude  of 
the  so-called  undercharge  crisis.   They  continue  to  refer  to 
undercharge  claims  generically  as  a  "$32  billion  problem,"  a  sum 
which  vastly  exceeds  the  entire  U.S.  commitment  in  the  Gulf  War, 
and  there  was  even  some  reference  at  the  recent  hearing  to  the 
"$38  billion  problem."  They  have  no  verifiable  source  for  such 
vastly  inflated  figures,  let  alone  support  for  their  accuracy. 
They  bandy  about  these  unsubstantiated,  unsupported  and 
unsupportable  figure  as  a  key  part  of  their  strategy  to  stampede 
your  Committee  and  the  Congress  into  enacting  legislation  which 
will  virtually  destroy  my  collection  efforts  on  behalf  of  P*I*E's 
creditors,  and  similar  efforts  by  other  bankruptcy  trustees.   The 
ICC,  which  created  the  mess,  and  the  large  shipper  interests  have 
told  this  lie  so  often  that  it  is  now  reported  almost  daily  as 
truth  in  the  national  press.   But  repeating  and  retelling  the  lie 
can  not  change  the  facts,  and  will  not  make  it  true.   It  is  time 
for  you  and  your  Congressional  colleagues  to  ask  for  proof  and 
verification  of  these  outrageous  claims. 

Shippers  and  the  ICC  may  include  potential  undercharge 
claims  by  healthy  motor  carriers,  with  continuing  operations,  in 
the  universe  of  undercharge  claims.   Reality  is  that  it  would  be 
economic  suicide  for  a  motor  carrier  with  ongoing  operations  to 
file  undercharge  claims  against  their  shipper  base,  and  there  is 
no  evidence  of  which  I  am  aware  that  any  healthy,  operating  motor 
carrier  is  seeking  to  collect  such  claims.   The  "problem"  is  far 
more  finite,  confined  as  it  is  to  bankrupt  carriers.   As  shown  in 
Exhibit  2  to  the  testimony  of  the  International  Brotherhood  of 
Teamsters  (a  copy  of  which  is  attached  for  your  reference) ,  the 
four  largest  motor  carrier  bankruptcy  estates  (P*I*E,  Transcon, 
Jones,  and  American  Freight)  have  collected  in  the  aggregate 
approximately  $56  million  in  undercharge  claims  through  March 
1993,  and  have  pending  in  the  aggregate  approximately  $875 
million  in  outstanding  undercharge  claims.   Based  on  the  above 
statistics,  the  total  potential  undercharge  claims  exposure,  even 
assuming  100%  of  all  remaining  bankruptcy  undercharge  claims  are 
collectable,  is  an  amount  well  below  two  billion  dollars,  and 
probably  much  closer  to  $1  billion.   The  results  of  the  recently 
completed  study  of  the  freight  undercharge  issues  by  the  U.S. 
General  Accounting  Office  (the  "GAO")  should  amply  verify  that 
total  undercharge  claims  are  significantly  below  $2  billion,  and 
I  urge  that  you  contact  Mr.  Howard  Veal,  Staff  Evaluator 
[telephone  number  202-401-5946]  at  the  GAO  to  confirm  this 
figure.   Thus,  the  real  undercharge  numbers  are  being  vastly  and 
unfairly  inflated  in  a  misleading  attempt  to  blow  the  matter 
totally  out  of  proportion. 
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ICC  and  shipper  representatives  also  claim  the  P*I*E  estate 
has  billed  shippers  more  than  Si. 5  billion  in  undercharges,  and 
that  it  has  collected  $127  million  in  undercharge  settlements  and 
payments  to  date.   This  is  another  flagrant  lie.   The  record 
before  your  Committee  conclusively  establishes  the  gross 
hyperbole  of  these  "estimates."   I  am  the  trustee;  I  know  the 
figures.   P*I*E's  undercharge  collections  to  date  are 
approximately  $41  million,  a  portion  of  which  represents  original 
freight  charges  that  our  recordkeeping  mechanisms  simply  can  not 
separate  from  the  collection  of  undercharge  claims.   The 
remaining  undercharge  claims  for  the  P*I*E  estate  total 
approximately  $728  million,  at  100%  of  face  value  for  all  such 
potential  claims  (see,  in  that  connection,  IBT  Statement,  Exhibit 
2)  and  the  P*I*E  estate  has  been  consistently  settling  claims  in 
the  30%  to  50%  range  of  their  face  value,  depending  upon 
circumstances  in  particular  individual  cases.   Thus,  the 
realistic  value  of  the  remaining  P*I*E  claims  is  less  than  $350 
million  under  the  best  of  circumstances. 

Witness  after  witness  from  the  ICC  and  the  large  shipper 
interests  asserted  that  the  undercharge  claims  collected  have 
produced  and  will  produce,  even  in  the  absence  of  legislation,  no 
pay-outs  to  former  employees  of  P*I*E.   They  speculate  that  as 
much  as  80%  of  all  undercharge  collections  go  and  will  continue 
to  go  directly  into  the  pockets  of  the  lawyers  and  freight  bill 
auditing  firms  of  the  estates,  and  not  to  pension  funds,  former 
workers  and  small  creditors.   Your  own  statements  at  the  hearing 
suggest  that  you,  too,  have  been  misled  and  that  you  believe  no 
meaningful  undercharge  collections  will  reach  their  intended 
recipients.   These  assertions  are  not  only  totally  untrue  with 
respect  to  Transcon,  as  Mr.  Fox  and  his  counsel  explained  at  the 
hearings,  they  are  even  less  true  of  P*I*E.   Based  on  a  study 
P*I*E  did  for  the  GAO,  we  estimate  that  only  27  percent  of 
P*I*E's  undercharge  collections  are  paid  to  the  estate's  auditing 
firm  and  collection  lawyers.   Moreover,  that  percentage  is  as 
high  as  27%  because  of  constant  ICC  initiated  litigation  and 
intermeddling  in  the  P*I*E  estate's  affairs,  seeking  to  placate 
pressures  from  large  shippers  and  to  divert  attention  from  the 
ICC's  gross  failure  to  carry  out  its  statutorily  mandated  duties 
during  the  1980s. 

I  can  personally  attest  that  P*I*E's  collections  are  indeed 
reaching  the  workers.   The  P*I*E  estate  has  already  paid  out 
$41.8  million  in  wages  and  pension  fund  benefits  to  former  P*I*E 
employees  as  priority  and  non-priority  claims  in  the  bankruptcy. 
Moreover,  the  P*I*E  estate  will  begin  sharing  25%  of  all 
collections  in  the  very  near  future  when  the  secured  debt  of 
Fidelcor  Business  Credit  Corporation  is  fully  paid.   This  75/25 
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collection  sharing  ratio  exists  pursuant  to  a  contractual 
agreement  negotiated  with  the  largest  remaining  secured  creditor 
of  P*I*E  and  was  specifically  approved  by  the  Bankruptcy  Court  in 
February  of  1991.  If  P*I*E  is  able  to  collect  on  its  remaining 
undercharge  claims  at  or  near  the  level  at  which  present 
compromises  are  being  made,  an  additional  $35.3  million  and  $75.1 
million,  respectively,  will  be  available  to  pay  priority  and  non- 
priority  wage  and  pension  fund  claims.   See,  IBT  Statement,  Ex. 
2.   If,  as  proposed  in  your  bill,  additional  collections  from 
pending  P*I*E  undercharge  claims  are  effectively  foreclosed,  no 
further  priority  or  non-priority  wage  and  pension  fund  claims 
payments  will  be  able  to  be  made. 

The  shipper  community,  in  concert  with  the  ICC,  supports 
that  provision  in  your  bill  which  retroactively  totally 
eliminates  any  recovery  possibility  for  pending  undercharge 
claims  predicated  on  secret  shipper  account  coded  tariffs.   I 
respectfully  suggest  that  you  and  your  staff,  as  well  as  the 
shipper/ICC  coalition,  have  overlooked  the  likely, 
unconstitutional  deprivation  that  this  retroactive  provision 
presents.  By  totally  eliminating  my  ability  as  the  P*I*E  trustee, 
and  that  of  the  trustees  of  other  bankrupt  estates,  to  continue 
to  pursue  those  types  of  undercharge  claims  (assuming  their 
validity) ,  your  bill  not  only  is  fundamentally  unfair,  it  has  the 
effect  of  depriving  these  bankruptcy  estates  of  their  property 
without  compensation.  This  retroactive  total  invalidation  of  the 
estates'  valid  claims  is  in  sharp  contrast  to  your  bill's 
absolute  declaration  of  the  illegality  of  secret  shipper  codes 
which  becomes  effective  90  days  after  your  bill  becomes  law. 

Your  bill  correctly  recognizes  that  other  types  of  valid 
undercharge  claims  may  not  be  eliminated  without  providing  at 
least  some  compensation  to  the  bankruptcy  estate.   For  example, 
under  your  bill  even  small  shippers  and  charitable  organizations 
must  settle  those  claims  at  five  percent  of  their  asserted  value 
or  continue  to  litigate  their  validity  before  the  courts  and  the 
ICC.   There  is  no  such  requirement  for  undercharge  claims  based 
on  secret  coded  tariffs,  one  of  the  more  flagrant  forms  of  abuse 
sanctioned  by  the  ICC  and  adopted  primarily  by  large  shippers  to 
conceal  who  was  receiving  these  low,  discriminatory  freight 
rates.   Your  bill  simply  declares  that  all  such  coded  tariffs  are 
retroactively  valid. 

This  wipe-out  is  particularly  troubling  to  me  since 
approximately  77%  of  all  the  undercharge  claims  of  the  P*I*E 
estate  involve  undecipherable  secret  shipper  account  coded 
tariffs.   I  am  advised  by  counsel  that  purported  legislative 
deprivation  of  the  right  of  the  P*I*E  estate  to  pursue  otherwise 
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valid  claims  may  constitute  an  unconstitutional  taking  of  the 
estate's  property.   I  am  prepared  to  litigate  that  issue  on 
behalf  of  the  P*I*E  estate  if  necessary.   Instead  of  building  the 
certainty  of  litigation  into  the  legislation,  however,  I  strongly 
recommend  that  the  constitutional  considerations  which  have  led 
you  and  your  staff  to  include  in  H.R.  2121  percentage  settlement 
elections  for  shippers  in  connection  with  all  other  valid 
undercharge  claims  also  be  included  as  a  voluntarv  election  in 
instances  of  valid  undercharge  claims  predicated  on  secret 
shipper  account  codes. 

If  it  turns  out  that  secret  shipper  coded  undercharge  claims 
ultimately  are  disallowed  by  the  appropriate  appellate  court(s), 
then  of  course  we  could  and  would  no  longer  pursue  undercharge 
claims  based  on  secret  shipper  account  codes.   It  must  be  noted, 
however,  that  the  Ninth  U.S.  Circuit  Court  of  Appeals,  in  the  so- 
called  Transcon  case,  raised  serious  questions  about  the  legal 
validity  of  secret  shipper  account  coded  tariffs,  but  concluded 
that  the  Trustee  did  not  have  standing  to  challenge  the 
lawfulness  of  rates  charged  pursuant  to  such  tariffs.   The  P*I*E 
estate  is  making  a  related  but  materially  different  attack  on 
secret  shipper  account  codes.   P*I*E's  arguments  address  the 
basic  legality,  in  terms  of  form  and  content,  of  the  secret  coded 
tariffs  themselves. 

The  testimony  before  the  Subcommittee  on  June  15  brought  to 
light  shipper  complaints  about  their  treatment  at  the  hands  of 
the  P*I*E  estate.   We  have  thoroughly  investigated  those 
complaints  and  believe  that  a  fair  and  unbiased  assessment  will _ 
find  that  these  complaints  are  unfounded.   I  will  not  burden  this 
letter  with  the  details  of  our  findings.   However,  I  will  be 
pleased  personally  to  meet  with  you  and/or  members  of  your  staff 
to  review  in  detail  those  complaints  and  any  additional  alleged 
instances  of  complaint  to  present  fully  all  the  facts. 

My  goal  in  writing  this  letter  is  to  permit  you  and  your 
staff  to  focus  more  clearly  on  the  issues  in  the  various  proposed 
undercharge  bills,  to  debunk  the  false,  incorrect  and  misleading 
statements  made  by  representatives  of  shippers  and  the  ICC  at  the 
hearing  on  June  15,  1993,  and  to  convey  my  strong  support  for  a 
fair  legislative  compromise  that  offers  a  workable  voluntarv 
alternative  for  shippers,  as  contrasted  with  continuing 
protracted  and  expensive  litigation. 

I  trust  the  foregoing  information  will  be  of  use  to  you  and 
your  staff  as  you  deliberate  the  relative  merits  of  H.R.  2021  and 
H.R.  2121,  and  I  ask  that  this  letter  be  incorporated  in  to  and 
made  a  part  of  the  record  of  the  hearing  conducted  by  the  Surface 
Transportation  Subcommittee  on  June  15,  1993. 
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I  will  gladly  meet  with  you 
questions  raised  by  this  letter 
participation  and  input  could  b( 
fair  and  just  legislative  compri 


in«  your  staff  if  there  are 
'orUf  you  believe  my 
hel jful  in  seeking  to  reach  a 
Jarge  matters. 


Olymp 
P*I* 


Trustee 
'Holding  Corporation  f/k/a 
nationwide.  Inc. 


LTW:gb 


Hon.  Nick  Joe  Rahall,  II 
Hon.  William  0.  Lipinski 


No  formal  response  to  or  acknowledgement  of  this  letter  is 
necessary.   However,  in  the  event  you  or  your  staff  have 
questions  or  want  to  contact  me,  I  may  be  reached  as 
follows: 


Lloyd  T.  Whitaker,  Chapter  7  Trustee 

P*I*E  Nationwide,  Inc. 

c/o  Newleaf  Corporation 

2814  New  Spring  Road,  Suite  330 

Atlanta,  Georgia  30339 

Phone:   (404)  433-9400        Fax:  (404)  433-8550 
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Transcon 

^        All  figures  are  as  of  March  -  May,  1993. 

^    The  secured  creditor,  Foothill  Capital  Corp.,  collected  a 
total  of  $9,338,935  from  the  inception  of  the  Transcon 
ban]cruptcy  case.   The  Trustee  has  included  in  the  $2.33 
million  figure  only  the  suns  disbursed  to  Foothill  since  the 
Trustee's  appointment.   Sums  disbursed  prior  to  the 
Trustee's  appointment  would  not  likely  include  significant 
proceeds  of  freight  undercharges,  since  the  Trustee  did  not 
employ  a  freight  undercharge  collection  team  until  several 
weeks  after  his  appointment.  The  $2.33  million  figure 
includes  $268,845  of  interest. 

^         The  $4.98  million  figure  consists  of  disbursements  for 

environmental  assessment  work  ($659,469),  insurance  premiums 
($258,620),  and  total  professional  fees  and  costs 
($4,065,993),  including  all  fees  and  costs  incurred  in 
connection  with  the  entire  liguidation  process.   Of  that 
$4,065,993  figure,  approximately  $2,576  million  was  for  fees 
and  costs  attributed  to  the  collection  of  undercharges.   The 
trustee  anticipates  that  such  fees  and  costs  will  be  at  a 
significantly  reduced  percentage  for  future  collections. 

^         The  $1.43  million  figure  consists  of  payments  of  S507(a)(l) 
post-petition  payroll  claims  ($737,992),  payments  to 
employees'  pension  and  benefit  funds  ($554,062),  and 
payments  of  workers  compensation  and  employee  medical 
benefits  ($134,765).   The  figure  does  not  include  $3,326,972 
distributed  to  approximately  500  former  salaried  employees 
of  Transcon  from  its  qualified  plan,  even  though  that 
distribution  resulted  from  hundreds  of  hours  of  work  by  the 
Trustee's  staff. 

^    The  $2.0  million  figure  consists  of  the  estimated  value  of 
the  nine  truck  terminals  and  one  vacant  lot  (assuming  no 
significant  additional  environmental  claims) .  The  Trustee 
has  excluded  the  value  of  unresolved,  pending  litigation  and 
claims  against  third  parties  (including  claims  against 
Leonard  Pellulo,  a  New  Jersey  law  firm  connected  with  him 
and  other  attorneys  and  insiders),  and  a  $1,000,000 
certificate  of  deposit  that  is  collateral  for  secured 
creditor  Aetna  Casualty. 


441 


PIE 

^         All  amounts  shown  are  as  of  March  27,  1993. 

^         This  includes  hard  assets  and  does  not  include  contingent 

claims,  the  most  significant  of  which  are  potential  lawsuits 
against  former  officers,  directors  and  potential  lawsuits 
against  former  professionals. 

^         Once  the  audit  of  all  municipal,  state,  and  federal  claims 
is  complete,  this  number  may  be  significantly  higher. 

American  Freight 

Information  is  as  of  March  31,  1993. 

Post  petition  collections  only.   All  pre-petition 
undercharges  are  included  in  the  "other"  assets  amount. 

Excludes  employee  portion  of  employment  taxes. 

Includes  approximately  $12  million  paid  for  insurance  claims 
including  workers'  compensation. 

Includes  approximately  $3.4  million  of  original  freight  bill 
and  pre-petition  issued  undercharge  freight  bills. 

Excludes  contingent  assets. 


i/ 


^         Excludes  contingent  liabilities. 


a/ 


Assumes  no  collection  of  any  of  the  $15.5  million  receivable 
shown  above. 


Jones  Trucking 

^    These  figures  were  compiled  from  the  reports  filed  by  Jones 
Truck  Lines  with  the  bankruptcy  court  through  March  1993. 
Since  this  bankruptcy  proceeding  is  in  an  early  stage,  the 
figures  shown  for  "other"  assets  available  for  distribution 
and  distributions  to  be  made  are  estimates. 

^    These  are  estimates  of  the  accounts  receivable  not  including 
undercharges  and  the  book  value  of  the  real  property 
remaining  to  be  sold.   The  book  value  may  not  be  realized. 

^    This  amount  is  for  wages  only.   The  amount  of  pension  claims 
is  unknown. 
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